Disaster Response Legal Service NSW

Financial Counselling Australia – Bushfire & Insurance Training 30 Sept 2020
Ma’ata Solofoni – Senior disaster recovery and insurance solicitor, Legal Aid NSW

What will be
covered
today?

1.
2.
3.
4.
5.

Bushfire Trauma
What is insurance?
Important insurance documents
Common insurance terms
Common exclusions, terms and conditions to be aware of in
a disaster
6. Additional benefits under a policy
7. Legal Aid NSW’s Disaster Response background and
experience
8. What our experience was in the 2019/2020 bushfires
9. Systemic issues and concerns
10. How can financial counsellors help clients with their
insurance claims?
11. Questions

Bushfire
Trauma

Disasters can have a range of impacts on those affected – individuals, families
and communities. It’s important to acknowledge this as you work with clients
who have been affected. Disasters can often bring about feelings of shock,
fear, anger, grief, helplessness, anxiety, guilt and shame.
How do you think bushfire trauma affects your client/s?
• They might seem like a “difficult” client
• They may have difficulties in recalling events/information
• They may be overwhelmed – the most simplest of tasks become too
difficult
NOTE: Insurance is often not an obvious issue for clients. They may not think
they have a legal problem at all or that is nothing they can do to change the
outcome of their insurance claim – this is one of the ways financial
counsellors can play a crucial role in a client’s recovery journey.

What is
insurance?

Insurance is a contract between an insurer (insurance company) and the insured (you),
where the insurer on receipt of a premium agrees to compensate you for certain
defined potential losses or liabilities in the event, they may occur during a specified
period of coverage
Which insurance policy/policies would be most common in a disaster?
Most common insurance policies in a disaster:
• Home Building
• Home Contents
• Home and Contents (combination)
• Motor Vehicle
• Landlord Insurance
• Business insurance – eg, business interruption insurance, business equipment
insurance (in rural/regional NSW, there are often insurance brokers involved)
• Income Protection/Salary continuance

Your insurance contract/policy is made up of 2 documents:

Important
insurance
documents

1. Certificate of insurance – confirmation that the insurer has
issued an insurance policy and it will generally contain the
following details: type of insurance cover, its value, any exclusion
or excess limits, the premium and the period of cover.
2. Product Disclosure Statement (PDS) – insurers must give you this
by law and it describes the terms and conditions of your policy.
Together these documents set out your contractual rights and
obligations for both parties.

Common
insurance
terms

What’s included in a policy can vary but there are some common terms that
would be useful for you to know. Here are a few:
Insured events – sometimes known as ‘defined events’ refers to a list of
events set out in a policy that you are covered for. Eg, fire, storm, theft,
accidental damage.
Sum insured – this refers to the value of your policy or the maximum
amount that your insurer will pay for a claim. It’s important to note that
property value is not the same as rebuild value.
Benefit – refers to what you receive from your insurer if your claim is
accepted. This can refer to standard benefits (repair, replacement, cash
settlement) but can also refer to additional benefits (we will talk about these
later in the presentation).

Common
insurance
terms
continued…

Coverage – this refers to what’s included in your policy. In home building
insurance, coverage can refer to: the risks that you are insured against, the
properties covered (eg, are garages, sheds, cabins included?), the locations
covered, the people insured, and the limits of compensation.
Excess – this is your contribution to the costs of your claim. It is stated on
your certificate of insurance and is generally payable any time you lodge a
claim unless there are exceptions under your policy. You can often negotiate
a cheaper premium if you accept a higher excess.
Exclusions – this refers to clauses in the policy that insurers include to
narrow the cover they agree to provide you and is what they can rely on to
deny a claim.
Total loss – generally refers to when an asset is so badly damaged that it
would be uneconomical to repair it. In some case will result in the maximum
sum-insured being paid out as settlement of the claim.

Common
exclusions,
terms and
conditions to
be aware of
in a disaster

Insurance policies vary in their wording and you will always need to check
the one that applies to you. They can differ in the types of risks or insured
events they cover as well as what is excluded.
Embargoes or no coverage periods – usually there is a set time at the
commencement of your policy where you are not covered eg, bushfires
within 48 or 72 hours of you taking out a policy are not covered (though
there can be exceptions).
Example: CommInsure Home Insurance
You are not covered:
for bushfire for the first 48 hours of this policy unless:
– this policy is replacing another home insurance policy without a gap in
cover or change in sum insured, or
– you have entered into a contract to purchase or lease the insured address

Common
exclusions,
terms and
conditions
to be aware
of in a
disaster

No flame damage – no cover for damage caused by scorching, melting, heat, soot,
smoke or ash unless your buildings or contents have caught on fire.
Example:
AAMI Home Contents Insurance
We do not cover
Loss or damage arising from:
heat, ash, soot and smoke when your contents have not caught on fire unless it is
caused by a burning building within 10 metres of the insured address
YOUI Home Insurance
What is not covered?
Any loss, damage or legal liability caused by:
• soot or smoke to the building; …
• glowing, heat, smouldering, scorching or melting, where there were no flames.

Additional
benefits
under a
policy

You should always check for any additional benefits and how they’re worded in a policy.
For example, the benefit may be a capped amount and they can either be included in
the sum insured or they may be in addition to (on top of) the sum insured.
Each policy will be different but here are some common additional benefits to keep an
eye out for:
Emergency/Temporary accommodation – this can be a very important benefit in a
disaster where you may no longer be able to live your house. Policies vary in what they
offer - some may have limitations on cost and other may have limitations on length of
time.
Example: Budget Direct – Your
Home and Contents Insurance
Policy

Additional
benefits
under a
policy

Demolition and/or removal of debris – these costs can be significant. You will need to
check what type of “debris” is covered.
Example: Suncorp Home and Contents Insurance

Additional
benefits
under a
policy

Architects, Surveyors and Legal fees – some policies may cover the
costs of architects, surveyors and legal fees in rebuilding and/or
repairing damage to buildings.
Costs of complying with new regulations – after significant evens like
bushfires, changes to regulations are imposed which may involve a
change to building codes.
This may include additional
materials or newer materials to
meet the new building codes.
Example of both: Westpac
Home and Contents Insurance

Legal Aid
NSW’s
Disaster
response
background
and
experience

Coonabarabran fires 2013

Tathra fires 2018

Moree floods 2011

Springwood fires 2013

Grafton floods 2013

Springwood fires 2013

Hunter and Central Coast storms 2015

Disaster
Response
Legal Service
– what our
experience
was in the
2019/2020
bushfires

Ulladulla DRC

Bega DRC

Ulladulla DRC

Rainbow Flat

Batemans Bay DRC

Bega DRC

Wytaliba Community Meeting

Legal
problems
and
outcomes

§ Insurance claims and disputes
§ Credit and debt
§ Eligibility for disaster welfare payments and
Government grants
§ Tenancy
§ Neighbours
§ Employment
§ Replacing important documents
§ Domestic violence advice
§ Criminal and Family law matters

Systemic
Issues &
Concerns

What kind of systemic issues did you see, or you might
expect to see?
Some examples of what we saw:
§ Temporary accommodation
§ Debris removal
§ Claims handling issues and code breaches
§ Medium term hardship

How can
financial
counsellors
help clients
with their
insurance
claims?

In some cases, you may be the first point of contact for a client. There are
many ways you can assist them with their insurance claims. Here are a
couple of tips:
Client has lost all their paperwork in the fire and they don’t know who their
insurer is – you can help the client ring the Insurance Council of
Australia on 1300 728 228 to find out who their insurer is. When there has
been a large-scale disaster event, they usually will have a
dedicated Catastrophe Hotline 1800 734 621.
Client has insurance and needs urgent funds – Under the General Insurance
Code of Practice an insurer is obligated to do the following:
1. fast-track a claim if an insured is in urgent financial need (Clause 7.7a);
and
2. to make an advance payment within 5 business days of you satisfactorily
demonstrating your urgent financial need (Clause 7.7b). Any advance
payment will be deducted from the total value of the claim.

How can
financial
counsellors
help clients
with their
insurance
claims?

Helping a client stay on top of their finances – Clients may have a mortgage
or other loans as well as other debts like water, rates, electricity and phone
bills that you might be able to assist them with. The General Insurance Code
of practice also has a financial hardship provision (part 8) which can assist
you to negotiate arrangements for your client. Eg, If your client can’t afford
to pay their excess, you can negotiate an instalment arrangement or for the
insurer to deduct it from any payout of the claim.
What if the client needs legal advice/assistance with their insurance claim –
there are a number of services you can refer a client to for free legal advice:
1. Legal Aid Commissions
i.
Legal Aid NSW’s Disaster Response Legal Service – 1800 801 529
(9am – 5pm Monday – Friday)
https://disasterhelp.legalaid.nsw.gov.au/
ii. Victoria Legal Aid’s Disaster Legal Helpline – 1800 113 432 (8am5pm Monday – Friday) https://www.disasterlegalhelp.org.au/

How can
financial
counsellors
help clients
with their
insurance
claims?

ii.
2.

Legal Aid Queensland’s Natural Disaster Legal Help – 1300 527 700
http://www.legalaid.qld.gov.au/Get-legal-help/Ourservices/Natural-disaster-legal-help
Specialist Community Legal Centres
i.
National - Insurance Law Service 1300 663 464 (9:30am – 4:30pm
Monday – Friday) https://insurancelaw.org.au/
ii. VIC – Consumer Action Law Centre 1800 466 477 (10am – 1pm
Monday, Wednesday, Thursday, Friday)
https://consumeraction.org.au/

NOTE: beware of (for profit) Insurance Claim Management Services! They
offer to represent clients for a fee – the risk is that they typically charge a
percentage of any cash settlements, they may not have legal qualifications or
any qualifications! For more information:
https://insurancelaw.org.au/factsheets/insurance-claims-managementservices/

How can
financial
counsellors
help clients
with their
insurance
claims?

When can I refer a client for legal advice? – at anytime. However, there are a
couple of things that would be helpful to assist the client with, in preparation
for legal advice:
1. Help client request/obtain a copy of the relevant PDS and their
certificate of insurance;
2. If the insurer has made a decision that the client is not happy with,
request that the insurer provide written reasons for their decision;
3. Request/obtain copies of any expert reports or any document the
insurer is relying on in making their decision.
Note: if you are ever unsure – call Legal Aid NSW’s Disaster Response Legal
Service or any of the legal services to discuss the matter.
Remember: Everyone thinks their matter is urgent – but we must remain
calm and realistic about what can be achieved. Look after yourself, reach out
for support, we’re all in it together.

Questions?

