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1. What Is A Deceased Estate?

A deceased estate is the property and financial affairs of a person who has died.
It includes land, houses, goods like vehicles and furniture, money, shares and
rights of action. It includes everything the person owned before they died, except
for things they have owned jointly with another person. As described in the
section of this paper entitled “Survivorship”, any property which the deceased
owned jointly with another person passes to that other person by survivorship. It

does not form part of the deceased’s estate.

A deceased estate also includes the debts and liabilities of the deceased. If they
add up to more than the value of the assets in the estate, the estate is insolvent.
A surviving family member does not need to pay the debts of an insolvent
deceased estate, unless they wish to do something with the assets of the estate.

This is set out in the section of this paper called “Insolvent Deceased Estates”.

2. Wills and Intestacy

Deceased estates fall into two broad categories. If a person dies, leaving a valid
will, then the executor named in the will can seek Probate of the will. Probate is
granted by the Probate Office of the Supreme Court and is a confirmation of the

authority of the executor to deal with the estate.

The second category is intestate estates. This arises when a person dies
without leaving a valid will. In an intestate estate a person can seek Letters of
Administration from the Probate Office of the Supreme Court and these Letters
are an authority to the administrator to wind up the deceased estate. The law

relating to wills and estates has undergone some major changes recently.



The law in this area is created by a patchwork of acts, such as the Administration
Act WA 1903, the Wills Act 1970, the Cremation Act 1929 and the Family
Provision Act 1972. Intestate estates are considered further in a paper of that
name on the FCAWA website.

3. Capacity To Make A Will

In order to be able to make a valid will, a person must have ‘testamentary
capacity’. This term is not equivalent to sanity, or even freedom from
forgetfulness or some degree of dementia. Rather it is a level of understanding

by persons making wills of certain vital issues. These are:

* Understanding they are making a disposition of their assets when they die;

* Awareness of the estate they have to dispose of;

* Awareness of the persons they wish to benefit;

* Awareness of the extent of the benefit they wish to make;

* Consideration of the persons who would ordinarily be expected to benefit
from the will.

These principles were laid down by Cockburn C. J. in the case of Banks v
Goodfellow (1870) LR 5 QB 549.

4. Wil

A will is a written document which a person may prepare which sets out what
they wish to happen to their property after they die. A will may be made by any
person of 18 years or more (1) who is of sound mind. A will must normally be in
writing, signed by the person making the will (testator) and the signature of the
testator must be witnessed by two witnesses who are present at the same time
as the testator signs it and the witnesses must also sign it at the same time and

in the presence of each other. In other words, the testator and the witnesses all



need to be present at the same time and to sign the document at the same time.
An executor, a creditor, and a beneficiary under the will may all witness a will (2).
It is also important that the will be dated at the time it is signed and witnessed. It
is wise for the same pen to be used for the date and all the signatures. If the inks

are different, the Probate Office will normally issue a requisition relating to this.

4.1 Informal Wills

The general rules about validity of wills can be departed from if a person dies
leaving a document which the Supreme Court considers sets out what they wish
to have done with their estate after their death. The word document means any

record of information, including:

* anything on which there is writing

* anything on which there are marks figures, symbols or perforations
meaningful for persons qualified to interpret them

* anything from which sounds, images or writings can be reproduced with or
without the aid of anything else or

* a map, plan, drawing or photograph (3)

Even though this changes the law in an important way, it should not be
interpreted as doing away with the need for wills to be prepared in the customary
form to ensure a deceased estate is dealt with in the quickest, simplest and
cheapest way. Probate can be obtained for a conventionally prepared will in a
relatively straightforward way, whereas to obtain probate of a video or tape

recording will require an expensive application to the Supreme Court.

4.2 Statutory Wills

An entirely new idea introduced into the Wills Act with effect from 9 February

2008 is that the Supreme Court, on an application by a person with a legitimate



interest in the matter, can authorize making of a will for a person who lacks the
capacity to do it for themselves (4).

By the same provisions, the Court can authorize the altering and revocation of a
will. One example of a situation in which an application might be made is a
person who has been seriously injured in an accident, for whom a very large
damages award has been made, but that person is not able to make a will to set
out what should happen to that property after they die. Another situation could
be where a person has consulted extensively with a solicitor about making a new
will, has got to the point where the contents are settled upon, but who is disabled

by an accident or sudden illness such as a stroke before they sign the final will.
4.3  Lost Wills

In some situations it may appear to be the case that the deceased made a will,
but the original of it has been lost, or cannot be found. A lost will can be admitted

to probate if:

* It can be shown that there was a will, or a document which sets out the

testamentary intentions of the deceased,;

* It must be shown that the lost document revoked all previous wills;

* The presumption that there was a will which has been destroyed is
overcome:

* There must be evidence of its terms; and

* There must be evidence the deceased person duly executed the will with

the intention of it being his or her will (5).



As any Supreme Court proceeding is potentially quite expensive, it would be
appropriate to consider a proceeding to obtain probate of a lost will only if there
were assets of considerable value which could only be dealt with by an executor

with a grant of probate.

4.4  W.A. Will Bank

There is no legal requirement that wills be registered or stored in any particular
place. Itis prudent that wills be kept in a safe place, and that if a person holds a
copy of a will they have made, the location of the original should be clear. The
Public Trustee of Western Australia provides a service described as the WA Will
Bank. This stores wills securely. A person can place their own will there free of
charge, but if a law firm deposits a will, or a number of wills a fee may be

payable.

4.5 Executor’'s Power Stems from the Will

The powers of executors stem from their being appointed by the will (6).
Accordingly, the executor is able to deal with minor assets and liabilities after the
death of the deceased, and before probate is granted. For example, an executor
can present a death certificate, a copy of the will, and a funeral account to a
bank, and the bank can prepare a cheque payable to the funeral directors from
the account of the deceased. An executor can transfer a vehicle licence from the
deceased to a beneficiary under a will by supplying the current licence papers,
and a “Statutory Declaration Deceased Estates”. The beneficiary to whom the
licence is transferred will pay a transfer fee and a reduced rate of vehicle licence
duty (7). These are examples of things an executor can do without, or before,

applying for probate of a will.

However, if the estate includes real estate, or other assets of substantial value,
then it is necessary to seek probate of a will (or letters of administration if there is

no will) to deal with those assets.



4.6 Assets Located In Another State

The law relating to deceased estates is largely state law. A grant of probate or
letters of administration authorizes the executor or administrator to deal with
assets in the state or territory in which the grant is made. If the estate includes
assets in another state or territory, the grant of probate or letters of administration
has to be resealed in that other jurisdiction. A similar process operates in
reverse: thatis, if a person dies domiciled in another jurisdiction, the executor or
administrator can reseal their grant of probate, or letters in Western Australia to
deal with assets here.

The jurisdictions in which this resealing process can occur include all of Her
Majesty’s Dominions. This includes all Australian states and territories, the
United Kingdom and its dependencies, New Zealand and Canada. Her Majesty’s
Dominions no longer include Fiji, since 7 October 1987, Mauritius since 12 March
1992, and Hong Kong since 1 July 1997.

If a person has died domiciled in a country which is not one of Her Majesty’s
Dominions, and a grant of probate has been made in that jurisdiction, it cannot be
resealed in Western Australia. Rather, executors or administrators must make

an original application here, with a copy of the foreign grant and the will attached.

(8)

5. Administration of Estates

The task of an executor appointed by a will is to get Probate of the will, and then
to administer the estate in accordance with the will and the law. Depending on
the will the executor may have some discretion in dealing with the estate. This is
unlike the position of a person administering an estate with Letters of
Administration, who has no discretion at all but must administer the estate in

accordance with the table set out in the Administration Act.



6. Survivorship

Property which was jointly owned by the deceased and another person
immediately prior to their death does not form part of the estate of the deceased,
but rather the property passes to the person who held it jointly with the deceased
by survivorship. It is very important in practice, because it may mean that a
person with a number of jointly owned assets may leave an estate with very few
assets in it, and the estate may in fact prove to be insolvent. Property which has
passed by survivorship is not affected by any challenge to a will or administration
under Letters of Administration because the property in question does not form

part of the estate.

6.1 Titles Office (Landgate)Survivorship Application

Because property which the deceased jointly owned with some other person is
not part of the deceased’s estate, the land is transferred to the surviving joint
owner by a survivorship application, which is a particular form which is available
from the Landgate website.

6.2 Tenants in Common

The alternative to joint tenancy of property is where property is held as tenants in
common. If a person who was a tenant in common dies, the interest that they
had in property does form part of their estate. This means it is an asset in their
estate and is dealt with according to the will, or the administration table if there is
no will. Land that was owned by the deceased as a tenant in common is
transferred to beneficiaries under the will or administration by a transmission

application and a Transfer of Land.



7. The Value of Probate or Letters of Administration

If a friend or family member dies, it is not required of anyone that they do
anything. If a friend or family member does not wish to play any part in the
administration of the estate, they can decline to do so even if they are named in
the will as an executor. This process is described as renunciation. A person who
wishes to take part in the administration of a deceased estate should obtain
either Probate or Letters of Administration because it is their authority to deal with
the assets and liabilities of the deceased. Generally one cannot deal with either
real estate or assets of significant value without having either Probate of Letters

of Administration.

8. Insolvent Deceased Estates

If an estate is insolvent, that is the liabilities are greater than the assets, then it
can be dealt with in one of three ways. It is useful to note that an estate of a
person who appeared immediately before their death to be reasonably well off
can be insolvent, if all of the valuable property they owned was owned jointly with
another person and passes to that other person by survivorship and the only

things left in the estate are the individual debts of the deceased.

The first way in which an insolvent estate can be dealt with is in accordance with
section 10 A of the Administration Act. This provides that an insolvent estate
shall be dealt with in the way set out in the fifth schedule to the Act. The fifth
schedule provides that funeral, testamentary, and administration expenses have
priority. A demand in the nature of unliquidated damages arising otherwise than
by contract, promise or by breach of trust is provable in the administration of the
estate, and subject to those principles the same rules shall prevail as would apply

in regard to a bankrupt person.
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If an estate is insolvent, the executor of the deceased’s will, or a friend or family
member of a person who has died without leaving a will, may decide they wish to
use section 10 A of the Administration Act to wind up the estate. They may wish
to do this to achieve a tidy outcome, and ensure that funeral, testamentary and
administration expenses are paid as a priority. It may also be that there is a
valuable item of property which they wish to get in, such as a West State Super
or GESB Superannuation, and they wish to have the authority of a grant of
Probate of Letters of Administration to get the item of property, and deal with it by

passing it to beneficiaries.

The second way in which an insolvent deceased estate can be dealt with is under
Part X1 of the Bankruptcy Act. This provides the assets and liabilities of a
deceased person are dealt with in much the same way as the assets and
liabilities of a living person who becomes bankrupt.

The third way in which an insolvent deceased estate can be dealt with is by
friends and family doing nothing. As mentioned above no one is obliged to obtain
Probate of a will or Letters of Administration unless they wish to. If the deceased
has no assets of any particular value, and family members or friends of the
deceased leave the property of the deceased where it is and advise the creditors
of the situation, then creditors would normally ask for documentation of this, such
as a Statutory Declaration. When creditors receive a Statutory Declaration and
see that there are very few assets of any commercial value and a number of
liabilities it is common that they write off the debt. Family members or friends of
a deceased person who wish to follow this course need to ensure that they do

not intermeddle with the estate.

8.1 Intermeddling

When a person dies and it is evident that the estate is insolvent, it is important

that friends and family members do not dispose of any of the property of the
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deceased, even if it is of limited value. It is wise for them to leave all of the
assets of the deceased where they are, or in safe storage until the matter is
resolved. If they deal with the assets of the deceased by for example selling
some items, then this is described as ‘intermeddling’ and they can be compelled
to go on and administer the estate of the deceased in accordance with the
provisions set out above at their own cost. A person intermeddling in this way is
described as an ‘executor de son tort’ (executor of his own wrong) and is said to

have all of the liabilities but none of the privileges of an executor. (9)

9. Superannuation

The general rule is that superannuation is not part of the estate of a deceased
person. The reason for this is that the estate of a deceased person consists of
the property they owned immediately before their death. Depending on the
precise nature of the superannuation fund, a member has some rights pursuant
to the scheme but does not own any property in the scheme before their death.
After their death a right may arise in relatives of the deceased to receive a
payment which will often be expressed to be in the discretion of the trustees of
the fund. That is, the trustees of the fund will often have a discretion as to whom

they pay the proceeds.

Superannuation entitlements of employees of the Western Australian government
are set out in the State Superannuation Regulations 2001. Regulations
concerning Gold State members (regulation 48), Weststate Super Scheme
members (regulation 80) and GESB Super Scheme members (regulation 121)
provide that on the death of a member the funds are to be paid to the executor or
administrator of the estate. The regulations provide that the benefits paid form
part of the members estate but are not an asset in the members estate that is

liable for payment of the members debts and liabilities.
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A similar situation occurs in regard to life assurance. The ownership of the

proceeds of the policy depend on the wording of the policy.

10. Contesting A Will

It is well known that a person who is dissatisfied with a share of an estate which
they receive in a will can contest the provisions of the will by a Family Provision
Act claim. It is possible in a similar way to challenge the way an estate is
distributed in intestacy, that is where a person does not leave a valid will. (10) It
is also noteworthy that a de facto partner of a person who has died is in a similar
position to a husband or wife of a person who has died in making an application

relating to provision from the estate of the deceased. (11)

The persons who are entitled to make a claim under these provisions are:

a) the husband or wife of the deceased, or a person living as a de facto

partner of the deceased immediately before the death of the deceased:

b) a former spouse or former de facto partner who is receiving or is entitled

to receive maintenance from the deceased:;

C) a child of the deceased living at the date of death of the deceased or born
within ten months after the death of the deceased,;

d) a grandchild of the deceased who at the time of the death of the deceased

was being wholly or partly maintained by the deceased;

e) a grandchild of the deceased if their parent was a child of the deceased

but died before the deceased;
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f) a grandchild of the type referred to in (e) who was born within ten months
of the death of the deceased,

s)] a stepchild of the deceased who is receiving or is entitled to receive

maintenance from the deceased;

h) a stepchild of the deceased if:

* the deceased received or was entitled to receive property from the estate
of a parent of the stepchild (otherwise than as a creditor) and the value of
the property at the date of death of the parent was more than $517,000
(12).

)] a parent of the deceased is also entitled to claim.

A biological child of the deceased who has been adopted by another person

ceases to be a child of the deceased for these (and other) purposes. (13)

A de facto partner is not defined in terms of the number of years they have lived
with the deceased, but rather section 13A of the Interpretation Act (W.A) applies.
It sets out a list of criteria which are to be relied upon in deciding whether or not a
de facto relationship exists. One of them is the length of the relationship between
the persons, but many other factors are to be taken into account, including the
financial aspects of the relationship, whether they care for and support children,
and ownership, use and acquisition of property. The term de facto partner

includes persons of the same sex as the deceased.
The tests which are applied by a court in deciding whether the provisions of the

will or the table in the Administration Act should be varied from are not issues of

equality or fairness. The test is rather whether the Will or the table make
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adequate provision for the proper maintenance, support, education or
advancement in life of the claimant. If a Court finds that adequate provision has
not been made, the court has a discretion to make such a provision as it thinks
fit. A claim of this nature can only be pursued in the Supreme Court. It is a
potentially expensive process, in which legal costs may amount to many
thousands or tens of thousands of dollars. It is certainly not something to be

taken on lightly.

11. Funerals

A question which often arises after a funeral is who is to pay for it. Essentially
there is a contract between the Funeral Director and the person making the
request for the funeral. In the first instance the Funeral Director will bill the
person signing the contract. The person who pays for the funeral is entitled to be
reimbursed from the estate of the deceased. If there is not enough money in the
estate to pay for the funeral and to meet other debts and liabilities then the
provisions of section 10 A of the Administration Act referred to above provide that
funeral, testamentary and administration expenses have priority. It is only after
they have been paid that debts are paid and it is only after debts have been paid

that any gifts in the will are able to be paid out.

In practice the person who receives an account for a funeral can go to the bank
at which the deceased had a bank account, present the funeral account and
death certificate, and the bank will prepare a cheque made payable to the
Funeral Director. If there are insufficient funds from any sources relating to the
estate to pay for the funeral the person who entered the contract with the Funeral
Director continues to be liable for it. The Department of Communities may assist

with funeral costs.

The Department will asset-and-income test the deceased’s partner and other

family members to see if they have the resources to pay or borrow the necessary
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amount. If a family member has a full time job, the Department will normally
reject the application. If the family is eligible for a Centrelink bereavement
package, they will usually be requested to pay half the cost. (14) Bereavement
allowance is a short-term income support payment by Centrelink to recently

widowed people to help them adjust after the death of their partner. (15)

It is also worth checking as to whether the deceased is entitled to benefits from

Veterans Affairs if they were a serving member of any of the armed forces.

NOTES:

1. Wills Act 1970 section 7

2. Wills Act 1970 section 8. Sections 12 and 13 repealed by no. 27 of 2007
and no. 28 of 2003
Wills Act 1970 section 32

4. Wills Act 1970 section 40
Hockley MacMillan “Wills Probate and Administration Service (WA)”

1030.60.1
6. Ryan v Davies Bros. Ltd. (1921) 29 CLR 527
7. Department of Transport WA — Licensing — Deceased Estate

8. Hockley MacMillan “Wills Probate and Administration Service (WA)”
paragraph 12,200. See also sections 61 and 62 of the Administration Act
1903 (WA) and Regulations 27 and 27A of the Non-contentious Probate
Rules 1967.

9. Carmichael v Carmichael 41 E.R. 880

10.  Family Provision Act 1972 section 6

11. Family Provision Act 1972 section 7

12.  Family Provision Regulations 2013 reg. 3

13.  Adoption Act 1994 section 75
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14.  Department of Communities Child Protection and Family Support

Bereavement Assistance Program — www.dcp.wa.gov.au

15. (Bereavement Services) Services Australia -

www.servicesaustralia.gov.au

lan Macdonald
March 2021
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DECEASED ESTATES
CASE STUDY - No. 1

Client - Paddy - 60 year old — widower - retired builder
Address - Whiskaway Farm — One-ewe
Family - Two children - 30 and 28 year old

Presenting Problem

Paddy’s wife Maria died after a short illness three months ago. Paddy is trying to
tidy things up, and wants to know what he can or should do. There are a few

problems.

The Will

Paddy says that Maria made a will about five years ago. There was a promotion
by which a person could make a will for $50. and Maria took advantage of it.
Paddy has found a copy of the will. It appoints him as executor and gives her
whole estate to him, if he survives her by thirty days. Paddy does not know
where the original will is. He phoned the telephone number shown on the cover
of the will, without success. The cover says the will was prepared by a Mr.
Passepartout of a suburban address. Paddy phoned the Law Society who
cannot identify Mr. Passepartout. Paddy went to the address shown, but it is now

a two-dollar shop.
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Background

Paddy and Maria ran a building business successfully until the GFC, when they
went broke. The company they had used to operate the business was liquidated,
and they both became bankrupt. They were discharged three years ago.

Maria’s Estate

Due to their misfortune in business, Maria had few assets. She had a car
registered in her name worth $3,000, and had $4,000 in the bank. In her final
illness, she incurred debts of $2,000 to a hospital and doctors. The farm house
they rent on Whiskaway Farm is furnished with household goods they
accumulated in their thirty-five years together. Due to their being self-employed,

Maria had no superannuation.

The Funeral

When Paddy phoned the children to tell them their mother had died, they spoke
emotionally of their sorrow, particularly as they had not seen her for a few
months. They had many ideas for the funeral. However, when Paddy suggested
they contribute to the costs, they both said they had no money. Their son Mike
said he would be tuning his hydroplane for the Avon Descent, and their daughter
Linda said she would be in Bali on the day, whenever the funeral might be.
Paddy decided nonetheless to give the old girl a good send-off, and arranged a

funeral costing $7,000. He now has a bill for that amount, which he cannot pay.

The Duodenum Debt

At the funeral a Mr. Colitis approached Paddy. He checked Maria’s name, and

that she had Paddy had operated a building company. Paddy assumed he was
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an associate from their building days, and greeted him warmly. However, Mr.
Colitis handed Paddy a card from Colitis Collections, and told Paddy he was
attending the funeral as part of his collection program for Duodenum
Developments. He said Maria and Paddy owed Duodenum $680,000 under a

guarantee which Duodenum had just activated.

After the funeral, Paddy went through materials he had relating to their business
and the bankruptcy. He found he and Maria had entered a guarantee with
Duodenum about six years ago, when the business was experiencing difficulty.
However, when he went through the statements of affairs he and Maria had
prepared, for their bankruptcy petitions, there was no mention of Duodenum.
Questions

1. What steps can Paddy take to find Maria’s will?

2. What can Paddy do if he cannot find Maria’s will?

3. Does Paddy need to obtain probate of Maria’s will?
4. Who is liable to pay the funeral account?
5. From what money or property can the funeral account be paid?

6. What can Paddy do with Maria’s car?

7. What can Paddy do with Maria’s bank account?

8. What can Paddy do with the furniture he jointly owned with Maria?

20



9. What can Paddy do about the $2,000 owing for Maria’s hospital and
medical bills?

10. Is the debt to Duodenum Developments a debt in Maria’s estate? What

can Paddy do about Mr. Colitis’ collection attempts?

lan Macdonald
March 2021
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DECEASED ESATES
CASE STUDY - NO. 2

Sally has come to see you. Her husband Sebastian has died, and she said she

is rather concerned. You ask how you can help.

Sally explains that Sebastian spent all his working life in the Western Australian
Public Service. He was 64 years of age. He has quite a large superannuation
entittement, about $400,000. They jointly owned their house which is worth
about $500,000. They paid off the mortgage some years ago. They have normal
household furniture, which they have bought together over the years. They also
have one car, which again they have paid for from their joint household funds.
The car is registered in Sebastian’s name and there is no debt secured on it.
Sebastian had a bank account in his name alone, with a balance of $8,000. They
also had a joint bank account, which has $10,000 in it. Sally said their general
pattern was that they paid for things as they went along. They had a joint credit
card, used mainly for household shopping. There is $900 owing on that, and
Sally says she will pay that before the due date. Sebastian left a will which

appoints Sally as executrix.

You understand that Sally is very upset by the sudden death of Sebastian, but

you are not sure why she is worried.

Sally explains that Sebastian’s share trading was the problem. A friend of
Sebastian’s had invited him to go to an investment seminar. Sebastian was
deeply impressed. He decided to go into investment thoroughly. He was sure he
could make his fortune easily. He set up a room in the house as a study. There

he had a computer, and files relating to shares he traded in. She got quite
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worried about him. He would be in his study well into the night, watching
international share markets, and trading shares. She has no idea what was
involved. He spoke to her about leverage, and shorting the market, but she did
not follow what he meant. However a day or two after she put Sebastian’s death
notice in the paper, a person called Boris knocked on the door. He gave her a
business card with his name and Quicksand Finance printed on it. He said that
Sebastian had been borrowing from Quicksand to finance his share trading, and
owed them $580,000. Sally was still in shock from Sebastian’s sudden death.
She said she would look into it. She tried to close the door, but Boris put his foot
in the door, and became quite unpleasant and threatening. He said Quicksand
knows that Sebastian owned a house, and had a large superannuation, and it
wants its $580,000 or it will sue. They will put Sally out of the house and sell it,
and take his superannuation too. Sally dislodged his foot from the door and

slammed it.

After Boris had gone, Sally went into Sebastian’s study, and found a file headed
Quicksand. It showed Sebastian had borrowed from Quicksand to finance his
share trading, and the debt had increased quite rapidly, as he borrowed to cover
losses on his trading. It was clear he did owe $580,000 to Quicksand. She is
emphatic that she knew nothing about this debt, and has never signed anything

at all relating to Quicksand.
You ask about other debts. Sally said there is just the joint credit card with $900
owing on it, and the funeral account which is $9,000. She can pay that, and the

credit card, from her joint account.

Sally is very worried about the house, where she and Sebastian have lived for

thirty years. She asks you:

1. Can Boris or Quicksand put Sally out of the house and sell it?
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2. Is there anything Sally can do now to help the situation with the house?

3. Can Boris or Quicksand take the furniture?
4. Is there anything she can do to keep Boris away?
5. Can Boris or Quicksand take the car? Is there anything she can do to help

safeguard the car?

6. Sally had planned to pay the funeral account from their joint account. Is

that wise? Is there anything else she could do?

7. Sally also plans to pay the credit card from their joint account. Is that a
good idea?
8. Sally is very worried about Sebastian’s superannuation. Can Boris or

Quicksand take it? Is there anything she can or should do about it now?

lan Macdonald
March 2021
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