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BANKRUPTCY CHECKLIST   
 

September 2019 
 

 
1. The Desirability of Bankruptcy 
 

 
The desirability of bankruptcy for any particular debtor is a matter of weighing up 

the advantages and disadvantages for that person.  For a despairing debtor 

whose health is being adversely affected by the pressure of creditors, or court 

action, bankruptcy may be a deliverance.  For other debtors, bankruptcy may be 

a short-term fix that has significant disadvantages later on.  The purpose of this 

checklist is to give financial counsellors a summary of the advantages and 

disadvantages of bankruptcy, to assist them in providing information relevant to 

the particular debtor they are dealing with. 

 

2. Use of this Checklist 

 

This checklist comes with a caution against self-administration.  Bankruptcy is an 

important step in a person’s legal and financial life, and is not readily reversible.  

A person should not become bankrupt without first seeking information from a 

financial counsellor, or other professional person, about the advantages and 

disadvantages for them in their particular circumstances.  The list of contents is 

intended to be used in discussing bankruptcy with a client, each item to be ticked 

off by the counsellor after discussing it with a client.  When a client requires 

detailed information about a particular item, the paragraph reference shows 

where that item is discussed in detail.  A fully-ticked checklist may be signed by 

the client as a record of the things discussed with that client. 

 

Figures in brackets such as (s.55 (5A)) are references to the Bankruptcy Act 

1966 (Commonwealth)  
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3. Eligibility to Become Bankrupt 

 

3.1 Connection with Australia 

 

The Bankruptcy Act requires a certain connection between a debtor becoming 

bankrupt and Australia.  Eligibility to present a debtor’s petition in bankruptcy is 

limited to debtors who at the time of presenting the petition: 

 

a) are personally present or ordinarily resident in Australia, or 

b) have a dwelling house or place of business in Australia, or 

c) are carrying on a business in Australia either personally or by agent or 

 manager, or 

d) are members of a firm or partnership carrying on a business in Australia   

 (s. 55 (2A) ). 

 

3.2 Debtor Cannot Be In  A Debt Agreement 

 

A person who is a debtor in a debt agreement must not petition in their 

bankruptcy without specific permission of the Federal Court or the Federal 

Magistrates Court: ( s. 55 (5A) ).  A person who has been in a debt agreement in 

the past must ensure it has ended before they become bankrupt.  Ordinarily, 

when the debt agreement is completed the Official Receiver at AFSA will give the 

debtor a certificate to say it is completed ( s. 185 N (3) ).  A person who is unsure 

of their status can make a written inquiry addressed to the Official Receiver at the 

AFSA office.  A debt agreement entered into before 1 July 2007 is not 

necessarily ended simply because no one has done anything about it for some 

years.   Breaching section 55 (5A) could lead to the debtor being prosecuted. 
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3.3 AFSA’s  Discretion to Reject a Debtor’s Petition 

 

 Australian Financial Security Authority (AFSA) which administers bankruptcy has 

a discretion to reject a debtor’s petition in bankruptcy.  AFSA may reject a 

debtor’s petition if: 

 

a)  it appears from the statement of affairs and any additional information 

supplied by the debtor that if the debtor did not become bankrupt he or she would 

be able to pay all debts whether immediately or within a reasonable time;  AND 

EITHER 

 

b)(i) it appears from the statement of affairs and any additional information 

supplied by the debtor that he or she is unwilling to pay one or more debts to a 

particular creditor or creditors, or is unwilling to pay creditors in general;      OR 

 

b) (ii) the debtor has become bankrupt on a debtor’s petition at least three times 

before, or at least once in the last five years.  (s. 55 (3AA) ) 

 

4. Advantages of Bankruptcy 

 

4.1 Relieves Creditor Pressure 

 

Bankruptcy relieves creditor pressure on a client,  for example: Harassment  by 

creditors is stopped.  The trustee in bankruptcy deals with creditors. This is 

beneficial for the client’s health, and family relationships.  Enforcement action for 

provable debts is stopped – for example,  property (seizure and sale) orders,  

instalment orders and earnings attachment orders are stopped. (s.58 (3)). Court 

proceedings can go ahead only with the leave of the Court (s. 58 (3) (b).  Note 

that enforcement for unpaid child support can continue despite bankruptcy (s. 58 

(5A)). 
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4.1.1 The Seizure of Property 

 

The seizure of property by bailiff and sheriff for provable debts is halted.  (note – 

this does   not  include a warrant for fines enforcement.)  Bankruptcy does not 

stop a secured creditor from seizing or repossessing property subject to a 

security, such as a mortgage, if the debtor is in default under the contract (see 

5.8 below) (s. 58 (5)).  If a bailiff or sheriff has seized some of the debtor’s 

property but has not sold it, it is returned to the debtor if he or she becomes 

bankrupt and it is protected property (s. 58 (3) (a) and s. 116).  If it is not 

protected property the bailiff or sheriff must give it to the trustee in bankruptcy. (s. 

58 (3) and s. 129). 

 

4.1.2 Declaration of Intention to Present a Debtor’s Petition 

 

A debtor who is being hard pressed by creditors or a bailiff, but who is not sure 

that bankruptcy is desirable can get a twenty-one day stay period in which 

enforcement action by unsecured creditors is stopped (ss 54 E and 5).  This is by 

presenting a Declaration of Intention to Present a Debtor’s Petition.  Presenting a 

Declaration does not stop a secured creditor enforcing its security against 

mortgaged property (s. 54 L), and does not stop court proceedings other than in 

relation to enforcement (s. 54 E (3)).  A person can only present one Declaration 

of Intention in any twelve-month period (s. 54 B (f)). 

 

A person who is a debtor in a debt agreement or personal insolvency agreement 

(Part 1X or Part X) cannot present a Declaration of Intention without leave of the 

court (ss 54 B (a), 55 (5A) and 55 (6).  A person against whom a creditor’s 

petition or debtor’s petition has been presented cannot present a declaration of 

Intention (s. 54B (b) and (c). The Declaration of Intention is Form 5.  You can 

download a copy by going to the AFSA website and selecting I can’t pay my 

debts then Declaration of Intention, and LODGE A DOI. 
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When the form is completed, you can e mail it to AFSA at:  info@afsa.gov.au.   

The form can be posted to AFSA at G.P.O. Box 1550 Adelaide SA 5001,   

however if speed is important, e mail or faxing may be preferable.  A Declaration 

of Intention is not recorded on the National Personal Insolvency Index 

(Bankruptcy Regulation 13.03) but presenting a Declaration is an act of 

bankruptcy, which could be the basis of a creditor’s petition against the debtor 

(s.40 (1) (da). You can call the general AFSA number 1300 364 785 with a query. 

 

4.2 Protected Property  (s. 116) 

 

In bankruptcy, some types of property are protected.  Protected property 

comprises: 

 

4.3 Property held in TRUST by the bankrupt for another person (s.116 (2) (a)). 

 

4.4 Household property  (including recreational and sporting equipment) that 

is reasonably necessary for the domestic use of the bankrupt’s household, 

including: 

* kitchen equipment, cutlery, crockery, foodstuffs, heating equipment, 

cooling equipment, telephone equipment, fire detectors and extinguishers, anti-

burglar devices, bedding, linen, towels and other household effects which are 

reasonably appropriate for the household in the light of the make-up and 

circumstances of the bankrupt’s household. 

 

* sufficient household furniture 

* educational, sporting or recreation items including books that are    wholly 

 or mainly for the use of children or students in the  household 

* one television set 

* one set of stereo equipment 

* one video recorder 

 

mailto:Registry@itsa.gov.au
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* one radio 

* either – one washing machine and one clothes drier   OR  one 

 combined  washing machine and clothes drier 

* either – one refrigerator and one freezer   OR  one combination 

 refrigerator-freezer 

 

* one generator, if relied on to supply electrical power to the  household  

 

* one telephone appliance (s.116 (2) (b) and Regulation 6.03) 

 

* sentimental property: some types of property which are of 

sentimental significance to a bankrupt such as sporting, cultural, military or 

academic awards which are identified by a special resolution passed by the 

creditors may be kept by the bankrupt even though they would otherwise vest in 

the trustee and be sold.   See 4.13 below for more detail. 

 

4.5 Property For Earning Income by Personal Exertion (formerly tools of 

 trade) 

 

Protected to the value of $3,800. (inflation adjusted) (s. 116  (2) (c) ).  The current 

protected figures for this item and vehicles can be seen on the AFSA website.  

There is a link to Indexed Amounts at the bottom of the FSA home page. 

               

4.6 Vehicles      

 

Property used by the bankrupt primarily as a means of transport is protected to 

the wholesale value of $8,000.  Note that this is the net value, after deduction of 

any debt to a lender which is secured on the vehicle (or vehicles). (s. 116 (2) (ca) 
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4.7 Life Assurance 

 

Life assurance and endowment assurance on the life of the bankrupt, or the 

bankrupt’s spouse, or de facto partner and the proceeds of such policies received  

on or after the date of bankruptcy. (s. 116 (2) (d)). 

 

4.8 Superannuation 

 

The interest of the bankrupt in a regulated superannuation fund,  and a lump sum 

payment (other than a pension) to a bankrupt from such a fund received  on or 

after the date of the bankruptcy is protected.  A lump sum received  before 

bankruptcy is not protected. (s. 116 (2) (d)).  The same protection extends to the 

bankrupt’s interest in an approved deposit fund, an exempt public sector 

superannuation scheme and a Retirement Savings Account within the meaning 

of the Act.  Some payments made under Family Court orders relating to 

superannuation are also protected. 

 

4.9 Damages and Compensation 

 

The right of a bankrupt to recover damages or compensation for personal injury 

or wrong done to the bankrupt or a member of the bankrupt’s family, or the death 

of such a person, or any damages or compensation recovered before or after 

becoming bankrupt. (s. 116 (2) (g). 

 

4.10 Rural Support Schemes 

 

Some monies paid to a bankrupt under a rural support scheme are protected, but 

some payments made under more recently established schemes are not.  

Subsections 116 (2) (k) to 116 (2) (ma) includes as protected property money 

paid to a bankrupt under a rural support scheme prescribed for the purposes of 

those subparagraphs.  Bankruptcy Regulations 6.04A and 6.04B list certain 
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schemes to which protection extends.  Payments made under other schemes, for 

example an Exceptional Circumstances Exit Package are not listed in the 

Regulations and are not protected. 

 

4.11 Investments of Protected Property 

 

If protected money – that is, money from protected life assurance, 

superannuation, damages or compensation or Rural Support Scheme payments 

is used to buy a piece of property, that piece of property is also protected (s.116 

(2) (n)). If only a portion of the money used to buy property is protected money, 

only a similar portion of the property’s value is protected. (s. 116  (4)). 

 

If a bailiff or sheriff has seized some of the debtor’s property but has not sold it, it 

is returned to the debtor if he or she becomes bankrupt and it is protected 

property (s. 58 (3) (a) and s. 116). If it is not protected property the bailiff or 

sheriff must give it to the trustee in bankruptcy (s. 58 (3) and s. 129). 

 

4.12 Family Law and Bankruptcy Property 

 

Following the amendment of the Bankruptcy Act and the Family Law Act in 2005 

designed to harmonize family law and bankruptcy, there is a new category of 

protected property.  This is property  which a trustee in bankruptcy is required to 

transfer to the spouse of the bankrupt under an order made by the Family Court: 

(s. 116 (2) (q) ).  The provisions relating to investment of protected property 

described in 4.11 do not apply to payments of this sort. 

 

4.13 Sentimental Property 

 

There is a very limited class of property, which is personal property which has 

sentimental value for the bankrupt.  The property must be one of the following 

kinds: 
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 * sporting 

 * cultural 

 *  military    or 

 * academic awards made to the bankrupt in recognition of his or her 

 performance.  The property in question cannot be a monetary award, and 

 must be identified by a special resolution passed by the creditors before 

 the trustee sells the property: (s.116 (2) (ba) and regulation 6.03A). 

 

 

     *** END PROTECTED PROPERTY 
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4.14 Discharge 

 

At the end of a bankruptcy, normally after three years, the bankrupt gets a 

discharge from most provable debts, including secured debts.  This means the 

debts legally cease to exist.   (s. 153).  There are some debts from which a 

bankrupt is not discharged.  These are listed at 5.7 of this Checklist. 

 

4.15 Even Distribution Amongst Creditors 

 

If a debtor becomes bankrupt, any unprotected property or income that may 

become available for distribution amongst creditors is divided amongst them in 

proportion to the amount of the debt.  This may be important to a debtor who 

owes money to family members. (s. 108). 

 

4.16 Interest on Debt is Frozen 

 

Interest on a debt is frozen as at the date of the bankruptcy.  This is important for 

a debtor who has been trying to pay off a large debt on which interest keeps 

accruing. (s. 82 (3B)). 

 

5. Disadvantages of Bankruptcy 

 

 5.1    Disclosure of Offences 

 

Before becoming bankrupt, debtors should consider whether their becoming 

bankrupt will bring to light, or complete, any offences.  There are a number of 

types of conduct which do not, on their own, amount to an offence, but become 

offences if the debtor becomes bankrupt.  Examples are gambling and hazardous 

speculation (5.13), incurring debt without a reasonable expectation of being able 

to pay it (5.14), and failing to keep proper books of account (5.15). 



 16 

5.2 Non-Protected Property Goes to Trustee 

 

Non-protected property of the bankrupt,  that is everything owned by the bankrupt 

other than the protected property listed from 4.2 to 4.13 above – becomes the 

property of the trustee in bankruptcy.  Non-protected property includes houses, 

land, business, caravan, boat (unless protected at 4.6 above) and shares. (s. 58 

(1) (a)). 

 

5.3 After-acquired Assets Vest In Trustee 

 

During the time that a person continues to be bankrupt, non-protected property 

that comes to the bankrupt in that time passes into the ownership of the trustee.  

Examples are lottery wins, inheritances and the right to receive some tax refunds. 

(see 5.19) (s. 58 (1) (b)). After-acquired property does not vest in the trustee if it 

is protected property (s. 58 (6). 

 

5.4 Contributions From Income 

 

Bankrupts who have income above a set income level are required to make 

contributions from income. (s. 139P). The level (inflation adjusted) is currently 

$58,331.00.  This is net income after deduction of any tax or child support 

payable (s. 139N). The protected income threshold is increased by the child 

support percentages (18, 27, 32, 34 and 36) for each dependant.  A dependant is 

a person who: 

 

a. resides with the bankrupt;  and 

b. is wholly or partially dependent on the bankrupt for economic 

 support;     and 

c. earns or is likely to earn less than $3,664 per annum (inflation 

 adjusted)  during the contribution assessment period in question. 

 (s.139 K)  (definitions) 
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Excess income above that level is divided equally with the trustee during the 

period of the bankruptcy.  (s.139 S). This figure changes periodically and may be 

checked by looking at the AFSA website, which is www.afsa.gov.au.  Go to,  

Indexed Amounts at the bottom of the AFSA home page. 

 

5.5 Child Support 

 

Orders, assessments and agreements about child support or maintenance have 

a special status in bankruptcy.  They are provable debts (s. 82 (1A) and s. 5) 

however bankruptcy does not prevent a maintenance creditor (which includes 

the Child Support Agency) enforcing a remedy against the person, income or 

property of a bankrupt: (s. 58 (5A)).  At the end of a bankruptcy a bankrupt does 

not get a discharge from a maintenance debt unless a Court specifically orders 

this: (s. 153 (2) (c) and (2A)). 

 

Provisions in the Bankruptcy Act use the terms “maintenance agreement” and 

“maintenance order”.  These terms are defined to include maintenance 

agreements registered in a court, an order of a court relating to maintenance or 

arrears of maintenance, and an assessment under the Child Support 

(Assessment) Act.  However, the definition excludes a financial agreement within 

the meaning of the Family Law Act 1975: (s. 5). 

 

Late Payment Penalties 

 

Though the definition “maintenance order” includes an assessment under the 

Child Support (Assessment) Act  (s. 5) it does not include late payment penalties 

imposed on late payments of child support.  The reason for this is that late 

payment penalties are imposed by section 67 of the Child Support (Registration 

and Collection) Act 1988.   Because a liability under this Act is not part of the 

definition of “maintenance agreement” or “ maintenance order” in the Bankruptcy 

http://www.itsa.gov.au/
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Act, all the provisions of that Act giving a special status to child support 

assessments do not apply to child support late payment penalties.  The effect of 

this is that child support late payment penalties accrued prior to the bankruptcy 

are a provable debt.  Bankruptcy prevents the Child Support Agency pursuing the 

debtor for them, and the debtor gets a discharge from them at the time of 

discharge from bankruptcy. (ss. 58 (3) and 153 (1)). 

 

5.6 Non-Provable Debts 

 

Some debts are not part of a bankruptcy.  They are normally described as “non-

provable debts.”  The main examples are: 

 

* unliquidated damages from tortious claims (s. 82 (2)); 

* penalties or fines imposed by a court for an offence (s. 82 (3)); 

* pecuniary (monetary) penalties payable for an offence against the 

 Corporations Act 2001 s. 1317G (s. 82 (3AA)); 

* a debt incurred under Part 4 – 1 of the Higher Education Support Act 

 2003.  These are of five types:  HECS-HELP debts,  FEE-HELP debts,   

 OS-HELP debts SA-HELP debts and VET FEE-HELP debts   An SA-

 HELP  debt relates to payment by the Commonwealth of a student 

 services and  amenities fee.  VET FEE-HELP relates to vocational 

 education and training (s. 82 (3AB)); 

* pecuniary penalty orders made under a Proceeds of Crime Act (s.82 

 (3A)); 

* interest accruing after the date of the bankruptcy on a provable debt 

 (s. 82  (3B)); 

 

Some other Commonwealth Acts provide that a debt is not provable in 

bankruptcy:  for example, a debt from a financial supplement contract under the 

Student Assistance Act 1973 – see section 12 ZW of that Act. 
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This section provides also that a financial supplement contract is not a provable 

debt for the purposes of a personal insolvency agreement under Part X of the 

Bankruptcy Act.  Neither bankruptcy nor being in a Part X agreement stops the 

Commonwealth proceeding against the student for the debt.  However, this 

provision of the Student Assistance Act makes no reference to a debt agreement. 

 

5.7 Debts From Which Bankrupt Does Not Get A Discharge 

 

When bankruptcy ends, normally after three years, the bankrupt is released – 

freed – from most of the debts that were a part of the bankruptcy (s.153 (1)).  

This includes secured debts. There are a number of debts which are not 

discharged.  These are; 

 

* a debt on a bail bond or recognizance (s. 153 (2) (a)); 

* unpaid contributions from income due under subsection 139 ZG 1  

 (s.153 (2) (aa)); 

* a debt incurred by fraud (s. 152 (2) (b)); 

* a child support or maintenance debt, unless a Court otherwise orders  

 (s. 153 – 2 (c) and (2A)). 

 

Though the bankrupt is released from most ordinary debts, another person who 

is a partner, co-trustee, joint debtor or guarantor continues to be liable (s. 153 

(4)). 

 

HECS Debt 

 

A bankrupt does not obtain a discharge from most ordinary  HECS debt:  Higher 

Education Funding Act 1988   s. 106 YA.  A bankrupt  does  obtain a discharge 

from that part of an ordinary HECS debt which  has become due and payable, 

and is listed in the bankrupt’s income tax assessment. 
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5.8 Secured Debts 

 

Bankruptcy does not prevent a secured creditor realizing or otherwise levying on 

its security.  Examples are a mortgage on a house or a car. If the bankrupt 

defaults, the lender can take the secured property and sell it, despite the 

bankruptcy. (s. 58 (5) and s.153 (3)).  However the bankrupt does not have to 

pay any shortfall: secured debts are discharged along with non-secured debts: (s. 

153 (1). Local government rates, and water rates, are quasi-secured debts in that 

they are a charge on the land, and continue to be so despite the bankruptcy of 

the owner of a property (see 6.3)  Note the privileged status of a house subject to 

a Defence Service Homes Act mortgage. (Defence Service Homes Act 1918  (s. 

45 A). 

 

5.9 Permanent Effect on Reputation 

 

Bankruptcy has a permanent adverse effect on the way a prospective lender 

views a prospective borrower.  Bankruptcy is recorded on the National Personal 

Insolvency Index which is a permanent record. (Bankruptcy Regulation 13.03). 

 

In credit reporting, bankruptcy information is retained for five years from the date 

on which the person becomes bankrupt, or two years after the bankruptcy ends, 

whichever is the later (Privacy Act 1988  s. 20X). 

 

5.10 Effect on Employment 

 

A number of categories of employment are adversely affected by bankruptcy.  In 

general, employment requiring registration with a particular body, such as the 

legal profession, real estate agents, security personnel, and employment 

imposing moral or ethical standards such as police, armed services, chartered 

accountants, public service and membership of parliament will be ended or 
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adversely affected by bankruptcy.  All debtors contemplating bankruptcy should 

inquire whether bankruptcy will affect their employment. 

 

Builders and painters cannot contract to provide services if they are insolvent.  

Insolvent persons who are builders and painters can work as employees for 

solvent contractors:  Building Services (Registration) Act 2011 (WA) and Building 

Services (Registration) Regulations 2011. 

 

The Aged Care Act 1997 (Commonwealth) places restrictions on the employment 

of bankrupts in aged care.  A person who is an undischarged bankrupt or a 

debtor in a Part X Personal Insolvency Agreement is disqualified from being a 

person responsible for the nursing service provided, or responsible for the day to 

day operations of the service (8.3A and 10A-1 of the Aged Care Act). The 

definition of “insolvent under administration” does not include debtors in a debt 

agreement: Superannuation Industry (Supervision) At 1993  s. 10. 

 

5.11 Disclosure In Obtaining Credit 

 

During the time persons are bankrupt, they are required to disclose their 

bankruptcy to anyone from whom they are seeking credit for more than $5,812 

(inflation adjusted).  This figure is adjusted quarterly with inflation.  The same 

disclosure requirement applies to writing cheques, entering leasing and hiring 

arrangements, and contracts relating to obtaining goods and services on credit 

above that figure. (s. 269).  This restriction also applies to a debtor in a debt 

agreement. 

 

5.12 Limits On Use Of Business Name 

 

Bankrupts carrying on business under an assumed name, in the name of another 

person, or under a business name must disclose to everyone with whom they 
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deal their true names, and the fact that they are undischarged bankrupts. (s. 269 

(1) (b)).  This restriction also applies to a debtor in a debt agreement. 

 

 

5.13 Gambling And Hazardous Speculation 

 

If a person gambles, or engages in hazardous speculation not connected with a 

business conducted by that person, and becomes bankrupt within two years, the 

person has committed an offence if the gambling or hazardous speculation has 

materially contributed to the bankruptcy or increased its extent. (s. 271). 

 

The harsh effect of this provision in the Bankruptcy Act is moderated by the 

policy of AFSA (Australian Financial Security Authority) in regard to gambling.  

There is a policy statement on the AFSA website, called Inspector-General 

Practice Statement 6 to the effect that AFSA will not refer for prosecution a case 

in which the debtor has incurred debt as a problem gambler, and has not 

engaged in any associated criminal activity to finance their gambling habit.  The 

sort of case which is likely to be referred for prosecution is one where the 

gambling was intended to deprive creditors of access to the debtor’s money, or 

was accompanied by other offences such as obtaining money by deception, or 

concealing assets from the trustee in bankruptcy.  To see this policy statement, 

go into the AFSA website, and google gambling. 

 

5.14 Incurring Debt Without Reasonable Expectation of Paying 

 

If a person contracts debt without having a reasonable expectation of paying that 

debt, and becomes bankrupt within two years, the person has committed an 

offence.  There is now no monetary limit, up or down, in regard to this offence. (s. 

265 (8)). 
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5.15 Failure to Keep Proper Books Of Account 

 

A person who has not kept and preserved proper books of account within five 

years preceding the bankruptcy commits an offence. (s. 270). 

 

5.16 Limits On Overseas Travel 

 

All bankrupts are required to seek the written consent of the trustee before going 

overseas.  The trustee may impose written conditions on the consent.  If the 

bankrupt is liable to make contributions from income the conditions may relate to 

payment of the contributions. ( s. 272 (2) ). 

 

5.17 Management of A Company 

 

A bankrupt cannot be a director of a company, or take part directly or indirectly in 

the management of one. (Corporations Act 2001 (s. 206B (3).  Debtors in a Part 

X personal insolvency agreement are similarly  constrained (Corporations Act (s. 

206B (4)).  Being a debtor in a debt agreement does not prevent the debtor from 

being a director of a company, or taking part in the management of one. 

 

5.18 Roll-Back Provisions 

 

Debtors considering bankruptcy should consider whether any payments or 

transfers of property which they have made prior to bankruptcy may be re-

opened if they become bankrupt.  A transfer of property for less than its value, or 

done with intent to defeat creditors, or a payment to one creditor giving it a 

preference over other creditors is likely to be examined by a trustee in 

bankruptcy. (ss. 120, 121 and 122). 
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5.19 Tax Refunds 

 

A refund of tax relating to income earned before bankruptcy  vests in the trustee 

as after-acquired property if it is received during the bankruptcy.  The refund is 

not counted as part of the bankrupt’s income. (s.139 N (2) ).  A refund of tax 

relating to income earned during bankruptcy does not vest in the trustee, 

because it is part of the income of a bankrupt.  The refund is counted as part of 

the income of the bankrupt.  (s. 139 N (1) (b) ).  A straddling year is apportioned. 

(s. 139 N (3)). 

 

5.20 Effect On Guarantors and Co-borrowers 

 

Bankruptcy frees the bankrupt from provable debts, but does not free a guarantor 

or co-borrower. (s. 153 (4)).  Perhaps a bankrupt freed from other debts can 

assist the guarantor or co-borrower to meet the debt in question. 

 

5.21 Effect On Trust Interests 

 

The effect of bankruptcy on trust interests depends entirely on the role and 

entitlements of the bankrupt in the trust.  As mentioned above, if a bankrupt holds 

property on trust for another person, the property is protected. (s. 116 (2) (a)). 

However, if a bankrupt has an interest as a  beneficiary in a trust, that interest 

will pass to the trustee. (s. 58 (1)).  In a  discretionary trust, the trustees of the 

trust may use their discretion not to give any property or interest of the trust to the 

bankrupt during the bankruptcy. 

 

5.22 Effect On Partnerships 

 

If a person who is a member of a partnership becomes bankrupt, the partnership 

is dissolved, and the interest of the bankrupt in the partnership passes to the 
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trustee (see 7 below – Business) (Partnership Act 1895 W.A. (s. 44) and section 

58 (1) Bankruptcy Act). 

 

5.23 Insurance – Potential Difficulty 

 

A person contemplating bankruptcy should be warned that it may become difficult 

to arrange insurance.  Some insurance companies are reluctant to insure a 

person who is or has recently been bankrupt.  A complaint about an 

unreasonable refusal to insure a bankrupt can be made to the Australian 

Financial Complaints Authority. 

 

6. Secured Debts 

6.1 Houses and Land 

 

As mentioned at 5.2 above, houses and land are not protected property, and so 

pass permanently into the ownership of the trustee if the owner becomes 

bankrupt. (s. 58 (1)). The trustee takes the bankrupt’s interest as it is.  If the 

bankrupt’s interest – the equity – is worthwhile,  the trustee will sell it.  If it is not 

valuable, because the mortgage or other debt is similar to the property’s value it 

still passes into the trustee’s ownership, and stays there.  The bankrupt wisely 

either arranges for a friend to buy the equity, or stops paying the mortgage, and 

leaves the property.  Otherwise, the bankrupt is buying the house for the trustee.  

A property subject to a Defence Service Homes mortgage is protected. (Defence 

Service Homes Act 1918 (s. 45 A). 

 

Generally, a trustee has a six year time limit after discharge to assert a claim to 

property (other than cash) which the bankrupt has disclosed in a statement of 

affairs, or in the case of after acquired property, within fourteen days of its 

acquisition (s. 129 AA (1) ).  If a bankrupt acquires property during the 

bankruptcy but does not disclose it to a trustee until after discharge, the six year 

time limit runs from the date of disclosure.  (s. 129 AA (3) (c) ).  However,  these 



 26 

provisions are subject to the possibility of the trustee giving the bankrupt an 

extension notice before the end of the six years. (s. 129 AA (4) ).  There is no 

limit on the number of extension notices a trustee may give.  (s. 129 AA (5) ).  In 

cases other than those set out here, a trustee has twenty years from the date a 

bankruptcy began to assert a claim to property: (s. 127).  A bankrupt should 

appreciate the importance of their making a full and prompt disclosure of any 

property to their trustees, in order to put themselves in the most advantageous 

position in regard to these provisions. 

 

A person considering buying an equity in a property from a trustee in bankruptcy 

should check the amount of duty payable on the purchase (Duties Act 2008  s. 

108) (WA)  That person should also ask in writing for a calculation of the trustee’s 

costs of administering the estate and dealing with the property.  These costs may 

be substantial. 

 

6.2 Vehicles 

 

As mentioned  above, a vehicle used by the bankrupt primarily as a means of 

transport is protected to the wholesale value of $8,000.  If the bankrupt jointly 

owns a vehicle with another person, only the bankrupt’s interest vests.  As with 

real estate, the trustee takes the bankrupt’s interest as it is.  If the vehicle is 

subject to a loan secured by a mortgage on the vehicle, only the net value of the 

vehicle is considered in applying the protected property dollar threshold.  That is, 

the amount owing under the secured loan is deducted from the value of the 

vehicle.  Because a vehicle’s value normally depreciates with age, the trustee 

usually evaluates the vehicle at the beginning of the bankruptcy, and does not 

revisit the matter.  The Bankruptcy Act provides that bankruptcy does not affect  

the operation of a contract of sale,  lease, hire purchase agreement,  mortgage, 

PPSA security agreement, lien or charge. (ss.301 and 302). 
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6.3 Rates & Water Rates. 

 

If a person who owns land becomes bankrupt, their interest in the land passes 

into the ownership of their trustee in bankruptcy (s. 58 (1)).  If rates or water rates 

are owing on the property, at the time the owner becomes bankrupt, they are 

debts provable in the bankruptcy (s. 82 (1)) and the relevant authorities cannot 

proceed with any legal action against the bankrupt (s. 58 (3)). The state and 

territory legislation which creates local government bodies gives them power to 

impose rates. The legislation provides they operate as charges upon the land in 

question, and ultimately the authority can sell the land to recover money owing 

(for example Local Government Act 1995 W. A.  (ss 6.43 and 6.68),  Local 

Government Act 1993 N.S.W (s 713 (2) (a).   Water rates are not a charge on the 

land, but are recoverable from the owner for the time being.  The water authority 

can lodge a memorial on the title to the land, which prevents any dealing with the 

land (Water Services Act 2012 (WA) ss. 126 and 128.  A trustee in bankruptcy 

takes property as it is (note 1).  If the trustee sells the property, outstanding rates 

and water rates are adjusted and paid when the property is sold. 

 

Subsection 58 (2) of the Bankruptcy Act provides that where a state or 

commonwealth law requires the transmission of property to be registered and 

allows a bankruptcy trustee to be registered as the owner, the property vests in 

equity when the owner becomes bankrupt, but does not vest at law until the law 

relating to registration of transmission of property has been complied with.  

Particularly if there is no equity or negative equity in a property, a bankruptcy 

trustee may be reluctant to become registered as the owner of the property.  If 

this happens, the property may stay vested in equity in the trustee for some 

years, but the titles office records will show the bankrupt as the owner.  This may 

mean that the bankrupt may receive rate and water rate notices, and demands 

for payment, for years after becoming bankrupt.  The bankrupt can send these 

notices to the trustee, but the trustee does not have personal liability for the 

rates, water rates or land tax falling due on the property after the bankruptcy 
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begins:  section 139 (2) Bankruptcy Act.  The bankrupt can do a second petition 

in bankruptcy in relation to these new liabilities, however the new trustee can 

invoke  section 139 (2) in regard to these liabilities arising after the date of the 

second bankruptcy . There is no clear or easy solution to this.  If the property is 

rented and the trustee receives rent, the rates and other charges must be paid 

from this.  If the bankrupt is still using the house, it seems fair to pay the rates.  

Ultimately, the property will be sold and the rates and other charges paid at 

settlement. 

 

7. Business 

 

As mentioned at 5.2 above, a business, except insofar as it is comprised of 

protected property, becomes the property of the trustee in bankruptcy.  A 

bankrupt cannot take part in the management of a company (5.17 above), and a 

partnership of which the bankrupt is a member is dissolved by the bankruptcy 

(5.22 above).  Bankrupts must disclose their bankruptcy to persons from whom 

they seek more than $5,812 credit  (5.11 above),  and to those with whom they 

deal their true names, and the fact that they are bankrupt (5.12 above).  

Bankrupts who trade under their own names, on a cash basis, as sole traders 

with leased, hired or mortgaged goods (6.2 above) can do so unaffected by 

bankruptcy.  Only their income must be shared with the trustee if it exceeds 

protected levels. (see 5.4 above). 

 

A bankrupt can keep a vehicle with a net value up to $8,000 and tools used to 

earn an income up to $3,800 (see 4.5 and 4.6 above). 

 

8. Discharge 

 

 Bankruptcy normally ends after three years,  at which time the bankrupt gets a 

discharge from most provable debts.  Debts which are not provable – that is, are 

not part of the bankruptcy – are listed at 5.6 above, and the debts which are a 
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part of the bankruptcy, but from which the bankrupt does not get a discharge, are 

listed at 5.7 above.  (ss 153 and 82) 

 

8.1 Early Discharge 

 

If a person became bankrupt before 5 May 2003 it was possible to apply for an 

early discharge, in certain circumstances.  Persons becoming bankrupt on or 

after 5 May 2003 are not eligible for early discharge.  Their bankruptcy will run for 

three years unless it is extended in accordance with the following provisions. 

 

8.2 Objections to Discharge 

 

There are some situations in which a trustee may object to the bankrupt’s 

automatic discharge at the end of three years.  These are generally situations in 

which the bankrupt has been dishonest or uncooperative.  The bankruptcy can 

be extended to a total duration of five or eight years. 

 

8.3 Grounds Of Objection Which May Extend A Bankruptcy To Five 

 Years Duration Are: 

 

* the bankrupt has left Australia and has not returned to Australia: s.149 D 

 (1) (a) 

 

* any transfer is void as against the trustee in bankruptcy because it was an 

 undervalued transaction (s.120) or a preference to a creditor: s.122:    

 s.149 D(1) (a a) 

 

* the bankrupt took part in the management of a corporation: s.149 D (1) (b) 

 

* the bankrupt engaged in misleading conduct in respect of an amount in 

 excess of $5,812:  (s. 149 D (1) (c) )  (inflation adjusted) 
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* the bankrupt has failed intentionally or otherwise to disclose a liability to 

 the trustee:  s 149 D (1) (i) 

 

* the bankrupt has failed to disclose a material change occurring between 

 the time the bankrupt lodged a statement of affairs and the time the 

 bankrupt become bankrupt, or a material change occurring later, or a 

 change in the bankrupts name or address:  s. 149 D (1) (j) 

 

* the bankrupt failed to attend a meeting of creditors without approval or 

 explanation:  s. 149D (1) (l) 

 

* the bankrupt failed to attend an interview or examination without a 

 reasonable explanation:  s. 149D (1) (m) 

 

* the bankrupt failed intentionally or otherwise to disclose to the trustee the 

 bankrupts beneficial interest in any property:  s. 149 D (1) (n) 

 

8.4 Grounds Of Objection Which May Extend A Bankruptcy To Eight 

 Years Duration Are: 

 

* the bankrupt has made a transfer of property with an intention to defeat or 

 delay creditors:  s. 121:  s. 149 D (1) (a b) 

 

* the bankrupt makes a contribution to a superannuation fund with intention 

 to defeat or delay creditors:  s. 128B  and  s. 149 D (1) (ac). 

* a third person makes a contribution to a superannuation fund with intent to 

 benefit the bankrupt and to defeat or delay creditors:  s. 128 C and s. 149 

 D (1) (ad). 

  



 31 

* the bankrupt fails to provide written information about the bankrupt’s 

 property, income or expected income when requested in writing by the 

 trustee to do so:  s. 149 D (1) (d)   

 

* the bankrupt intentionally provided false or misleading information to the 

 trustee:  s. 149 D (d a) 

 

* the bankrupt failed to disclose particulars of income or expected income: 

 s. 149 D (1) (e) 

 

* the bankrupt failed to pay to the trustee an amount that the bankrupt was 

 liable to pay as a contribution from income:  s. 149 D (1) (f) 

 

* the bankrupt during the bankruptcy or within the five years preceding it 

 spent money but failed to explain adequately to the trustee the purpose for 

 which the money was spent, or disposed of property but failed to explain 

 adequately to the trustee where the money is:  s. 149 D (1) (g) 

 

* the bankrupt failed to return to Australia when requested to do so by the 

 trustee:  s. 149 D (1) (h) 

 

* the bankrupt intentionally failed to disclose to the trustee a liability of the 

 bankrupt:  s. 149 D (1) ( h a ) 

 

* the bankrupt failed to give their passport to the trustee forthwith after 

 becoming bankrupt:  s. 149D (1) (ia) and  s. 77 (1) (a) (ii) 

 

* the bankrupt refused or failed to sign a document after being lawfully 

 required by the trustee to do so:  s. 149 D (1) (k) 
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* the bankrupt intentionally failed to disclose to the trustee the bankrupt’s 

 beneficial interest in any property:  s. 149 D (1) ( m a) 

 

9. Annulment 

 

A bankruptcy may end not by discharge, that is, by running its full course and 

ending, but by being annulled.  A bankruptcy which is annulled is legally deemed, 

for most purposes, never to have occurred. This entitles the person concerned to 

say later that he or she has never been bankrupt.  There are three ways in which 

an annulment can occur. 

 

The bankrupt can propose a deal to creditors after becoming bankrupt, by which 

the creditors accept a lesser sum, or some property, in full satisfaction of their 

debt;  or a system of payments in full settlement.  This is a ‘section 73 

Annulment’. 

 

The bankruptcy will be annulled if the bankrupt pays out the estate in full.  This 

means payment of all the debts,  plus interest and the trustee’s costs.  This is a 

‘Section 153A Annulment’. 

 

The bankruptcy can be annulled by a Court if there was a legal reason why the 

bankruptcy should not have occurred, for example if the person concerned was 

under a disability and did not understand the legal significance of the process.  

This is a ‘section 153B  Annulment’. 
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10. ALTERNATIVES TO BANKRUPTCY 

 

10.1 Declaration of Intention to Present a Debtor’s Petition 

 

A debtor who is subject to heavy pressure from creditors, such as a property 

(seizure and sale) order or an earnings appropriation order can bring 

enforcement process to a halt by filing a declaration of intention to present a 

debtor’s petition.  This gives protection for twenty one days, during which time the 

debtor can weigh the advantages and disadvantages of bankruptcy. (s. 54 E).  

See 4.1.2 above for more detail. 

 

10.2 Debt Agreement 

 

A debt agreement is a legally binding arrangement outside bankruptcy between a 

debtor and creditors.  The debtor does not become bankrupt, but provides 

something to the creditors sufficient to persuade them to enter the agreement.  

Generally, this will be a series of payments, a lump sum payment, or a transfer of 

property.  It is important to note that bankruptcy and debt agreements are 

mutually exclusive alternatives.  A person who is bankrupt cannot enter into a 

debt agreement, and vice versa.  A debtor in a debt agreement who wishes to 

become bankrupt must first bring the debt agreement to an end.  The writer has 

prepared separate material relating to debt agreements, which sets out how 

debtors can terminate their debt agreement. (This material  can be viewed on the 

FCAWA website).  Debt agreements are open to debtors: 

 

* who are insolvent – that is, unable to pay their debts as they fall due (s. 

 185 C(1)) 

*  who have not been bankrupt, or in a debt agreement, or otherwise in a 

 formal insolvency agreement in the last ten years ( s.185 C (4) (a) ). 
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* who have unsecured debts totalling no more than $116,662.00 (an 

 inflation adjusted figure) (s. 185 C (4) (b)). 

 

* who have unprotected property (see 5.2 above) worth no more than 

 $233,324.00 (inflation adjusted) (s. 185 C (4) (c) ). 

 

* whose income after tax in the first year of the debt agreement is likely to 

 be no  more than $87,496.50 (inflation adjusted) (s. 185 C (4) (d)). 

 

If a debt agreement may be suitable for a client, reference should be made to the 

separate material prepared by the writer relating to Debt Agreements. 

 

10.3 Part X Agreements 

 

Part X Agreements are legally binding arrangements outside bankruptcy between 

a debtor and creditors and are described as ‘Personal Insolvency Agreements’.  

The debtor does not become bankrupt.  There are no upper or lower monetary 

limits with a Part X.  The principal disadvantage is that a Part X agreement 

requires the services of a registered trustee, which is quite costly.  Accordingly, a 

Part X agreement is not for a debtor with no money.  Rather, they are suitable for 

debtors who do have access to considerable income or assets, though not 

enough to pay their debt in full.  They normally comprise a transfer of property, or 

a payment or series of payments to creditors, which they accept in full 

satisfaction of their debts. 

 

     ****end *** 

 

Ian Macdonald 

September 2019 
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NOTES: 

 

1. Paragraph  58.1.15 of McDonald Henry and Meek “Australian Bankruptcy 

Law and Practice’ sixth edition Thomson Reuters.  This cites  Bagshaw  v  Scott 

(2002)  126 FCR 27. 

 

Ian Macdonald 
September 2019 
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