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PRACTICE 
NOTE

This document is for 
general information and  is 

not  legal advice. 

You may need to get 
legal advice, depending 
on your client’s specific 

circumstances.

Payday loans 

OVERVIEW

All credit providers, including payday lenders, must comply with the responsible 
lending obligations in the credit law. This means that the lender needs to check 
that the consumer can repay the loan without substantial hardship. The lender 
must also make inquiries about the consumer’s requirements and objectives in 
relation to the loan. This requirement commenced on 1 July 2010.

From 1 March 2013, stricter lending requirements came into effect for payday 
loans—called ‘Small Amount Credit Contracts’  (SACC) in the credit law. A SACC is a 
loan for $2,000 or less to be repaid anywhere between 16 days and one year. From 1 
July 2013, the credit law also prescribes the maximum amount that a payday lender 
can charge. All of these changes are explained below.

When you have a client with loans to a payday lender, it is very important that you 
check that the loans comply with the:

■■ general responsible lending obligations for all credit providers;

■■ additional lending requirements for SACCs that came into effect on 1 March 2013;

■■ cap on the total cost of SACCs that came into effect on 1 July 2013.

This practice note includes an ‘Assessment Checklist’ on page 5. You can use this to 
get an indication of whether the lender has complied with the credit law.

Definition

Financial counsellors are very familiar with the term ‘payday loan’—loans at high interest 
rates, to be repaid over a relatively short period of time.  The credit law however does not 
use this term.  What we know as a payday loan is called a Small Amount Credit Contract 
(SACC) in the credit law.  A SACC is for an amount of $2,000 or less, to be repaid 
anywhere between 16 days and one year.

Note: None of these caps apply to ADIs - authorised deposit-taking institutions (eg 
banks) or to continuing credit contracts (essentially credit cards).

REQUIREMENTS FROM 1 MARCH 2013 FOR PAYDAY LOANS (SACCS)

1. The payday lender needs to obtain and consider the consumer’s financial 
statements for the 90 days before the loan.

2. If a consumer receives more than 50% of their income from Centrelink, the loan 
repayments cannot be more than 20% of the consumer’s gross income.

AS AT 1ST JULY 2013

This document replaces 

the previous version 

dated 1 March 2013 . 

It includes changes to 

the credit law that take 

effect from 1 July, 2013.
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3. There is a new test called a “presumption of unsuitability”. A new payday loan is 
presumed to be unsuitable if the consumer is already in default with an existing 
payday loan. A new payday loan will also be presumed to be unsuitable, if in the 90 
days before the new loan, the consumer had had two or more other payday loans. 
The payday lender can still make the new loan, but they will need to be able to 
explain why they believed the loan was suitable.

COST CAPS FROM 1 JULY 2013

The credit law now defines four different types of regulated loans and sets the 
maximum amount that a lender can charge for the loan.

Amount Term Cost/Comments

Short Term Credit Contract

$2,000 or less 15 days or less Prohibited

Small Amount Credit Contract (SACC) - a payday loan.

$2,000 or less 16 days - 1 year 20% establishment, plus 
4% monthly

Medium Term Credit Contract (MTCC)

$2,001 - $5,000 16 days - 2 years $400 establishment, plus 
48% per annum

(Almost) everything else Maximum 48% per annum

(Note: none of these caps apply to ADIs - authorised deposit-taking institutions, eg banks.)

Financial counsellors will mainly see clients with Small Amount Credit Contracts 
(SACCs or payday loans), but may sometimes see clients who have borrowed larger 
amounts (MTCCs). 

It will be relatively easy to work out whether the cost of a payday loan has complied 
with the credit law, for example: a loan of $600 over 2 months would cost:

■■ Establishment fee of 20% * $600 = $120 

■■ Monthly cost of 4% * $600 * 2 months = $48

■■ The total cost for this loan would be $168.  

The annual percentage rate (APR) is a lot harder to work out as it depends on the 
timing of the repayments eg fortnightly or monthly and you would need a special 
calculator.  
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OTHER IMPORTANT PROVISIONS IN THE CREDIT LAW

■■ In the event of default, the maximum amount the payday lender can recover is 
twice the amount of credit advanced.

■■ The maximum amount for a SACC is $2,000 in the consumer’s hand. That means 
that with fees, the loan itself could be more than $2,000.

■■ If a direct debit fails the payday lender must advise the borrower. A lender (or third 
party) can charge a fee to process a direct debit.

■■ The credit laws now allows a credit provider (or lessor) the ability to give the 
debtor’s employer an authority to deduct payments directly from wages. The 
authority must have orginally been executed by the debtor/lessee.

 HOW DO YOU HELP YOUR CLIENT?

The approach below is a guide, and may need to be adapted 
depending on your client’s circumstances.

While your client is with you, run through the ‘Assessment Checklist’ on page 5. This 
will give you some idea of whether or not the payday lender has complied with the 
credit law. In turn, this influences what options are open to your client.

It at any time, you are uncertain of the next steps, get legal advice.

Option 1 The loan looks OK — Request a Hardship Variation  

Write to the payday lender immediately, with a written authority and ask them to 
cancel all direct debits. (Also cancel these with the financial institution in writing.)

Request a hardship variation under the National Credit Code.  If this is done over the 
phone, make sure you confirm it in writing.

Check that all default fees have stopped once a hardship arrangement is agreed.

If the lender refuses the request for hardship, you can lodge a dispute with the rele-
vant EDR scheme (almost certainly the Credit Ombudsman Service.

Option 2  It is unclear whether there are breaches — Get More Information

If you are uncertain about whether there have been breaches of the credit law, 
write to the lender and request copies of all the documents. You will need the loan 
application forms, assessment of suitability (and copies of documents relied on in 
making the assessment), loan contract and the loan account statements.

Use the standard letter to request documents as set out in the Credit Law Toolkit.

Based on the lender’s response, decide whether Option 1 or Option 3 applies.
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Option 3 The loan has beached the law  — Negotiate a settlement

You’ve completed the ‘Assessment Checklist’ on page 5 and the loan has breached 
the credit legislation. If this is the case, your client may not have to pay the fees and 
charges on the loan. They may have to repay the principle (as this is the amount 
your client received as a benefit). 

If there has been a breach, the credit law entitles your client to seek compensation 
for the breach. Where your client can demonstrate serious hardship or loss caused 
because of the breach, they may be able to argue for compensation that offsets the 
amount your client received as a benefit from the loan. 

Practically, you may still need to immediately organise for the cancellation of any 
direct debits.

What you say in the rest of your letter/email to the lender will depend on what you 
know about the loan and the client.

You will need to know the following to make an offer:

How much did your client receive?                                    $ .................

How much have they repaid?                                              $ ..................

What is the difference between these two figures?        $ ..................

This figure above is your starting point. 

Your client may have paid much more than they received, in which case, they may 
be owed money.  

Your client may still owe the lender a repayment of some of the principal (and may 
need to pay this off over time).

With this information you can determine a reasonable offer. Be aware that a client 
may have had many previous loans which means they may have significantly over-
paid the lender if there have been ongoing breaches of the credit law.

Your letter/email should explain why the lending has breached the law. Work out 
what the proposed full and final settlement should be. 

If a default listing has been made on the credit report it must be removed.

If the lender refuses the request, you can lodge a dispute with EDR.

OTHER THINGS TO THINK ABOUT 

If you think the lending has breached the credit law, also complain to ASIC. This is 
easy to do and can be done online: www.asic.gov.au 

You may need to lodge a dispute with COSL to protect your client’s position if the 
lender issues a Statement of Claim (or similar document).
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ASSESSMENT CHECKLIST

1. Is it a payday loan? (Small Amount Credit Contract)

• A payday loan is less than $2,000 AND the loan term is between 16 days and one 
year. If yes, keep answering the questions in this checklist.

If the loan term is less than 16 days, the lender has breached the legislation – 
get legal advice.

2. Could your client afford the loan?

Note: You may need to request all documents from the lender to complete this section.

• At the time of the loan, your client’s after tax income was $ ........................

• LESS your client’s fixed expenses (housing, debts etc) $ ........................

• LESS repayments on the loan $ ........................

• Amount client was left to live on was $ ........................

Could your client live on what is left without substantial hardship?

If not, the lender may have breached the credit law.

3. Was your client receiving Centrelink at the time they got the loan?

If yes, answer these questions.

• At the time of the loan, was more than 50% of your client’s total 
income from Centrelink?

Yes/No

• At the time of the loan, how much was your client’s total gross 
income (all sources)?

$ ........................

• What is 20% of the above amount? $ ........................

• Were the actual loan repayments more than the 20% maxi-
mum allowed?

Yes/No

If you answered “yes” to both these questions, the lender may have breached 
the credit law.

4. What can your client tell you about the assessment process of the lender?

Some clients may not know the answer to these questions, but you should always ask.

• Did the lender assess whether your client could afford the loan? Yes/No

• Did the lender get information from your client about why they 
needed the loan?

Yes/No

• Did the lender look at your client’s bank statements for the previ-
ous 90 days before they gave them the loan?

Yes/No

• Did the lender ask for evidence of income? Yes/No

• Did the lender ask for details of outstanding loans? Yes/No

If the answer is “no” to any of these questions, the lender may have breached 
the credit law.

• At the time of the loan, did your client already have another 
payday loan that was in default?

Yes/No

• For the 90 days before the loan, had your client already had two 
or more payday loans?

Yes/No

If the answer is “yes” to either of these questions, the lender may have breached 
the credit law.
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5. Is the loan within the maximum cost cap?

• The amount borrowed was: $

• Establishment fee - 20% of amount borrowed $

• Monthly fee (4% * amount borrowed * no of months) $

• Total cost of the loan $

Compare these figures to the loan contract. If they differ, the lender may have 
breached the credit law.

6.  If there has been a default, has the lender complied with the law?

• For loans in default—how much has the payday lender recovered 
from the borrower in total?

$

If the amount recovered is more than twice the amount borrowed, the lender 
may have breached the credit law.

You may need to request some documents from the lender to complete this 
checklist fully.  

However, even if your client does not have all of the paperwork, the checklist 
will still be a useful guide.   


