
 1 

 
 
 
 
 
 
 
 
 

THE MAGISTRATES COURT 
 
 
 

OF  

 
 
 
 

WESTERN AUSTRALIA 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Ian Macdonald 
 

September 2018 
 
 
 
 
 



 2 

CONTENTS 
 
 
 

Jurisdiction of the Magistrates Court 

Parties in Civil Proceedings 

Civil Jurisdiction of the Magistrates Court 

Consumer – Trader Claims 

Minor Cases Procedure 

Object of Minor Cases Procedure 

Procedure in Minor Cases 

How To Make A Claim 

Service of Your Claim 

Minor Cases Procedure: Consumer-Trader Claims 

Statement of Claim 

Defending a Claim 

Statement of Defence 

Default Judgment 

Representation in Minor Cases 

Choosing Jurisdiction 

Legal Costs 

Effect of Costs Rules 

Mediation 

Trial 

Setting Aside A Default Judgment 

Appeals 

 

                                   End of Minor Case Section 

 

 

 

 



 3 

General Procedure in the Magistrates Court 

Legal Representation and Costs 

Expert Reports 

Summary Judgment 

Recovery of Real Property 

Admission and Discontinuance 

Disclosure of Documents 

Interrogatories 

Appeals 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 4 

 
THE MAGISTRATES COURT  OF WESTERN AUSTRALIA 

 
September 2018 

 

Western Australia has a state-wide Magistrates Court, which has both civil and 

criminal jurisdictions.  In its criminal jurisdiction it deals with the less serious 

criminal matters, and the early stage of more serious criminal matters.  This 

paper focuses on civil matters, that is, a claim by one person or company against 

another person or company. 

 

JURISDICTION OF THE MAGISTRATES COURT 

 

The jurisdiction of the Magistrates Court – that is, the range of types of claim it 

can deal with – is quite large.  It can deal with claims for debt or damages, an 

equitable claim for money or damages, a consumer-trader claim, a claim to 

recover personal property that is unlawfully detained, and proceedings under the 

Residential Tenancies Act.  The upper monetary limit of the  Court’s jurisdiction is  

$75,000.  An equitable claim is one based on ethical concepts. Equitable 

jurisdiction allows a court to apply principles of good conscience in circumstances 

in which a strict application of the rules of the common law would work injustice.  

Personal property is property other than land.  The jurisdiction of the Court is set 

out in the Magistrates Court (Civil Proceedings) Act 2004,  which is referred to in 

this paper as MCCPA.  Rules made under this Act are referred to in this paper as 

MCCPR.  

 

The Magistrates Court does not have power to deal with: 

 

* A claim relating to the title to land; 

* Wills and Probate 

* Libel or slander; 
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* A claim for motor vehicle personal injury damages.  Only the District Court 

 has this power:  District Court of Western Australia Act 1969 s. 50  (2)). 

* Claims within the jurisdiction of the Building Commissioner or the State 

 Administrative Commissioner or  Tribunal: (MCCPA s. 6 (5)   

 

PARTIES IN CIVIL PROCEEDINGS 

 

A person or company that starts a proceeding in the Court is called a claimant, 

and the proceeding is called a claim (MCCPA s. 3).  The person or company 

against whom a claim is made is called the defendant. A claim is made by filing a 

claim in the form approved by the Court in a registry of the Court.  The Court has 

registries in the city, and a number of suburbs, cities and towns across the state.  

The structure of the Court is set out in the Magistrates Court Act 2004 (MCA), 

and the Magistrates Court (General) Rules 2005.  The Acts and Rules referred to 

in this paper can be bought from the State Law Publisher by telephone or e mail 

order and are also available for free download from its website which is 

www.slp.wa.gov.au.  Forms to be used in the Court can be obtained from the 

registry of the Court, or can be downloaded free from the website of the 

Magistrates Court of Western Australia: www.magistratescourt.wa.gov.au.  Go to 

online forms. 

 

CIVIL JURISDICTION OF THE MAGISTRATES COURT 

 

The civil jurisdiction of the Magistrates Court is in three main streams.  These 

are,  consumer-trader claims,  minor cases, and the general procedure. 

 

 

CONSUMER – TRADER CLAIMS 

 

A consumer is a person who buys or hires goods for private or domestic 

purposes,  or a person for whom services are supplied in a personal or private 

http://www.slp.wa.gov.au/
http://www.magistratescourt.wa.gov.au/
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way.  A person buying goods or services for business purposes is excluded from 

the definition of consumer. A trader is a person who conducts a business of 

supplying goods or providing services:  MCCPA  s. 7. 

 

A consumer – trader claim may be brought either within the Minor Cases 

jurisdiction,  if the claim is for no more than $10,000,   or under the General 

Procedure if the claim is for no more than $75,000.   

 

 

MINOR CASES PROCEDURE 

 

Within the Magistrates Court there is a Minor Cases Procedure, which  deals with 

matters up to  $10,000:  MCCPA  s. 3 (1).  Another law may declare a matter to 

be a minor case, to be dealt with under this Procedure:  MCCPA  s. 26 (1) (b).  

The parties may agree that a matter not otherwise within the Minor Cases 

Procedure limit can be dealt with as if it were:  MCCPA  s. 26 (1) (c).  Matters 

which formerly were dealt with  by the Small Claims Tribunal, and the Small 

Disputes Division of the Local Court are normally  dealt with under the Minor 

Cases Procedure.  The Small Claims Tribunal has ceased to exist:  Courts 

Legislation Amendment and Repeal Act 2004.  s. 12. 

 

 

OBJECT OF MINOR CASES PROCEDURE 

 

The primary object of the Minor Cases Procedure is to attempt to bring the 

parties to a settlement acceptable to them:  MCCPA  s. 27 (1). The Court can do 

all things it considers appropriate to achieve this object, and things said or done 

by a party or the court in an endeavour to settle the minor case do not affect 

subsequent proceedings, if a settlement is not reached:  MCCPA  s. 27 (2) & (3). 
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PROCEDURE IN MINOR CASES 

 

Generally,  minor cases are to be dealt with in private, and with as little formality 

as the Court thinks reasonable.  The Court is not bound by rules of evidence, but 

can inform itself as it thinks fit.  Relatives and friends of a party can be present 

unless the Court otherwise orders:  MCCPA  s. 29. 

 

 

HOW TO MAKE A CLAIM 

 

A person who wishes to make a claim under the Minor Cases Procedure begins 

by lodging a claim in an office of the Magistrates Court in the approved form.  

The claim can be lodged on its own,  or it can have a statement of claim with it: 

Magistrates Court (Minor Cases Procedure) Rules 2005 (MCPR)  r. 7.  The fee 

on lodging a claim in the Minor Cases jurisdiction is normally $129.00 for a 

person (or $250.00 for a corporation).  A fee for an eligible individual to lodge a 

minor case procedure claim is $38.60.  The Magistrates Court (Fees) 

Regulations 2005 define an eligible individual as a person entitled to receive 

benefits from Centrelink, Department of Veterans Affairs, youth training 

allowance, AUSTUDY or ABSTUDY, Legal Aid, or a person found by a court to 

be an eligible individual.  An eligible individual is able to pay significantly reduced 

fees for many steps in court proceedings: Magistrates Court (Fees) Regulations 

2005 W.A. 

 

SERVICE OF YOUR CLAIM 

 

After you have lodged a claim in the Court,  you must serve a copy of it on the 

defendant.  The copy served on the defendant must have the seal (stamp) of the 

Court on it.  Normally, it must be served personally:  MCPR  r. 7 (4).  Personal 

service requires handing the document to the defendant or if the defendant is a 

person under a legal disability to the defendant’s parents,  guardian or litigation  
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guardian.  The document may also be handed at the defendant’s usual or last 

known place of residence or business to a person who is believed, on reasonable 

grounds, to have reached 18 years of age.  Detail of how personal service can be 

effected is set out in Rule 58 of the Minor Cases Procedure Rules.  Service of a 

consumer-trader claim in the minor case jurisdiction is done by the Court (MCPR 

12). 

 

MINOR CASES PROCEDURE: CONSUMER-TRADER CLAIMS 

 

A person making a consumer-trader claim within the minor cases procedure 

jurisdictional limit ($10,000) lodges the approved form.  The Court serves it on 

other parties, and lists the matter for a listing conference (MCPR  11,12 and 13).  

A trader against whom a consumer-trader claim has been made can lodge a 

counter-claim against the consumer, or a third party claim against another person 

(MCPR  13A). 

 

STATEMENT OF CLAIM 

 

At the time of lodging a claim in the Court,  you can lodge a statement of claim 

with it,  but you do not need to do so at that time.  If the registrar at a pre-trial 

conference orders the claimant to lodge and serve a statement of claim, you 

must do so within 14 days.  If the claim is a counter-claim or third party claim, and 

the response indicates an intention to defend the claim, then you must file a 

statement of claim within fourteen days of being served with the response.  The 

statement of claim must be in an approved form, and contain: 

 

a) a summary of the facts relevant to your claim; 

b)  a list of any documents that you intend to produce at the trial in support of 

 your claim; 

c) the remedy or outcome that you want:   MCPR  7 (2). 
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The general outline of the procedure to be followed in a claim in the Minor Cases 

Procedure is set out in the flow chart attached to these notes. 

 

DEFENDING A CLAIM 

 

If you are served with a claim under the Minor Cases Procedure, and you wish to 

defend it,  then you must fill out the response document served with the claim 

and lodge it in the Court within fourteen days after the claim is served on you: 

MCPR  r. 9.   

 

STATEMENT OF DEFENCE 

 

At the time that you lodge a response you can lodge a statement of defence with 

it.  You do not need to lodge a statement of defence unless you have been 

served with a statement of claim by the claimant.  If you are served with a 

statement of claim then you must lodge a statement of defence within fourteen 

days after the statement of claim has been served on you.  The defendant is also 

required to file a statement of defence if the registrar at a pre-trial conference 

orders the defendant to do this. 

 

The statement of defence must be in the approved form,  and must contain:  and 

 

a) a summary of the facts relevant to your defence;   and  

b) details of anyone whom you say is liable in regard to the matter: and the 

 grounds upon which you have based that allegation: MCPR r. 9. 

  

 

DEFAULT JUDGMENT 

 

If the defendant has been served with a claim, and fails to lodge a response 

within 14 days, or if the defendant has been served with a statement of claim and 
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fails to lodge a statement of defence within 14 days, the claimant can apply to the 

Court for default judgment:  MCPR rr.16 and 62. 

 

If more than a year has passed since the claim that started the case was served, 

a Registrar cannot give a default judgment, but the application for default 

judgment must be dealt with by the Court: MCPR rr 21 and 22.  Otherwise, a 

Registrar can give default judgment for a specified amount if the claim is for: 

 

a) a liquidated amount: 

b) an unliquidated amount of $5,000 or less;   or 

c) an unliquidated amount of more than $5,000,  if the Registrar can assess 

 the amount from an affidavit lodged with the application for default 

 judgment:  MCPR  r. 17. 

 

An example of a liquidated amount  is a sum owing under a contract, such as a 

contract where the defendant has bought goods or services, but failed to pay for 

them;  or has borrowed money, but failed to repay it.  In such a case the amount 

owing can be calculated precisely from the contract. 

 

An example of an  unliquidated amount  is damages following a motor accident.  

Here the amount owing cannot be calculated from a contract, but must be 

assessed from evidence, such as evidence from a panel beater about the repair 

cost of particular damage to a vehicle. 

 

If a Registrar of the Court cannot assess the amount from an affidavit lodged with 

the application for default judgment, then the Registrar can give default judgment 

for an unspecified amount, and then list the application for a hearing at which the 

Court will assess the amount:  MCPR  r. 18. 

 

This procedure emphasizes the importance of a defendant promptly completing 

and lodging in the Court a response, and Statement of Defence, if there appears 
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to be a defence.  As set out in detail later in this paper, with a matter under the 

Minor Cases jurisdictional limit (which is $10,000) a defendant who acts 

reasonably is unlikely to be at risk of being ordered to pay the cost of the 

claimant’s lawyer, if there is one, even if the defendant is ultimately unsuccessful: 

MCCPA s.25. 

 

REPRESENTATION IN MINOR CASES 

 

The general position is that a party to a minor case is not entitled to be 

represented by a lawyer or anyone else.  A corporation may be represented by 

an authorized officer, and a public authority may be represented by one of its 

officers:  MCCPA  ss 30 and 44.  If all parties agree, or if the Court is satisfied 

that it is in the interests of justice, it may give a party leave to be represented by 

a lawyer:  MCCPA  s. 30 (4).  The rule in a consumer-trader claim is slightly 

different:  the Court may give leave to a party to be represented by a lawyer if all 

parties agree,  or if the Court is satisfied that none of the other parties will be 

unfairly disadvantaged as a result:  MCCPA  s. 30 (5). 

 

CHOOSING JURISDICTION 

 

If a case falls within the Minor Cases jurisdiction limit of $10,000,  a party may 

choose to bring the case within the general jurisdiction of the Court:  MCCPA   

s. 6.   If a case which could be brought under the Minor Cases Procedure has 

been brought under the general procedure of the Court,  the Court may order that 

the case be dealt with under the minor cases procedure:  MCCPA  s. 16 (1) (j). 

The Court may make this order on its own initiative:  MCCPA   s. 15.  If a party 

brings under the general procedure a case which could have been brought under 

the minor cases procedure, and is successful,  it will normally only be able to 

obtain a costs order against the other party for out-of-pocket expenses such as 

Court filing fees, service fees, and the costs of enforcing a judgment:  MCCPA  s. 

25 (5) & 31. 
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LEGAL COSTS 

 

Under the general procedure of the Magistrates Court,  the ordinary rule is that 

the successful party is entitled to an order that its legal costs be paid by the 

unsuccessful party:  MCCPA  s. 25 (2).  As mentioned above, if a party brings a 

case under the general procedure which could have been brought under the 

minor cases procedure, even if it is successful it will normally only recover the 

out-of-pocket expenses it has incurred, and not its legal costs:  MCCPA  s 25  (5) 

& 31. 

 

In a minor case the general rule is that a successful party is entitled only to an 

order that the unsuccessful party pay its  ‘allowable costs’.  Allowable costs are 

the out-of-pocket expenses the successful party has incurred as Court filing fees, 

fees for service of documents, and the costs of enforcing a judgment:  MCCPA  

s. 31.  In an unusual case the Court can order payment of a party’s other costs.  

If the Court is satisfied that because of exceptional circumstances an injustice 

would be done to the successful party if a costs order was not made, or if the 

unsuccessful party’s claim or defence was wholly without merit, the Court can 

make an order relating to payment of other costs by the unsuccessful party: 

MCCPA  s. 31. 

 

EFFECT OF COSTS RULES 

 

The effect of the costs rules is that a creditor owed a sum less than $10,000  will 

normally have to bear its own costs of suing, other than the allowable costs of 

out-of-pocket expenses.  Creditors may be reluctant to have lawyers pursue 

these claims, as the creditor will have to bear the lawyer’s costs.  Perhaps larger 

institutional creditors may have designated officers in their organizations who 

pursue matters under the minor cases limit, doing both debt collection and suing.  

From the debtors’ point of view, the main consequence of their being sued is that 

a judgement may be entered against them, and enforcement process follow.  For 
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debtors who have an arguable defence to a claim, the risk of a large costs order 

against them if they are ultimately unsuccessful is largely removed: MCCPA  ss. 

25 and 31. 

 

It is important to note that these rules govern matters in a West Australian Court.  

If a creditor has its headquarters in an eastern state, and sues there,  the cost 

rules of that eastern state apply. 

 

MEDIATION 

 

The Court may order parties to a minor case to attend mediation.  A minor case 

mediation must be conducted in private:  MCPR r. 29. 

 

Unless the mediator otherwise approves, parties must attend a mediation 

conference in person:  MCPR  r. 30. If a case is not settled at the mediation 

conference, a Registrar must list the case for a further pre-trial conference, and 

notify the parties in writing: MCPR r. 32. 

 

TRIAL 

 

Proceedings in Court in regard to a minor case are to be in private unless the 

Court otherwise orders:  MCCPA s. 29 (1).  Parties must attend in person, rather 

than being represented by someone else (see Representation in Minor Cases, 

above, and rule 38 of the Minor Cases Procedure Rules).  Relatives and friends 

of a party may be present unless the Court orders otherwise:  MCCPA  s. 29 (2).  

In dealing with a minor case, the Court is to act with as little formality as it thinks 

reasonable, and is not bound by rules or practice as to evidence, but may inform 

itself as it thinks fit: MCCPA ss 29 (3) and (4).  Parties who wish to call witnesses 

lodge a request for the Court to issue a witness summons: MCPR  s. 39.  A party 

calling a witness must make arrangements to enable the witness to attend Court, 
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for example by offering to the witness an amount of money sufficient to meet the 

witness’s reasonable expenses of attending the Court:  MCPR  r. 39 (5). 

 

SETTING ASIDE A DEFAULT JUDGMENT 

 

If a default judgment has been given against a defendant and the defendant 

wishes to apply for the judgment to be set aside, the defendant must apply within 

twenty one days after the judgment was given: MCPR  r. 42. 

 

APPEALS 

 

There is a limited right of appeal against a judgment in a minor case.  An appeal 

can only be made on the grounds: 

a) that the minor case was not within the jurisdiction of the Court; 

b) it was not a minor case; 

c) there was a denial of natural justice;     or 

d) that the judgment was beyond the Court’s jurisdiction: MCCPA ss 32 (3) 

 

End of Minor Case Section. 
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GENERAL PROCEDURE IN THE MAGISTRATES COURT 

 

The general procedure in the Magistrates Court is broadly similar to the minor 

cases procedure.  There are some notable differences.  The most striking 

differences are: 

 

LEGAL REPRESENTATION AND COSTS 

 

In the general procedure in the Magistrates Court parties are entitled to be 

represented by a lawyer: MCCPA  s. 44 (2).  A successful party is normally 

entitled to an order that its legal costs be paid by the unsuccessful party:  

MCCPA  s. 25 (2).  As noted in the paragraph headed ‘Legal Costs’ above, if a 

claimant brings a case under the general procedure which could have been 

brought under the minor cases procedure, a successful claimant will normally be 

allowed only its out of pocket expenditure in bringing the case,  but  not  its legal 

costs. 

 

EXPERT REPORTS 

 

The Court, with or without the consent of the parties, can refer a question arising 

in a case to an expert in the relevant field, for investigation and a report.  The 

Court may adopt some or all of the expert’s report.  The cost of the expert is to be 

paid equally by the parties, unless the Court otherwise orders, or unless the 

parties otherwise agree:  MCCPA  s. 24.   The idea of this is to reduce the cost to 

the parties of their each having to obtain expert evidence, and to ensure that 

experts are independent, due to their not having a contractual relationship with 

either party. 
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SUMMARY JUDGMENT 

 

The Court can give judgment for or against a claim if the claimant or defendant 

fails to satisfy the Court that they have a reasonable prospect of success.  This 

may be done in relation to a part, or the whole, of a claim or defence.  The Court 

can set aside a judgment given summarily, perhaps on condition as to payment 

of costs of otherwise.  No appeal lies against the decision of the Court to refuse 

to give summary judgment for or against a claim:  MCCPA  s. 18 (7) 

 

 

RECOVERY OF REAL PROPERTY 

 

In its general jurisdiction, the Magistrates Court has power to deal with a claim for 

the recovery of real property – for example, land and buildings attached to it.  

This power is subject to the Residential Tenancies Act, and is limited to real 

estate which has a gross annual rental value of no more than the jurisdictional 

limit of the Magistrates Court: MCCPA  s. 6 (1) (e).  This provision allows the 

Magistrates Court to deal with the matter of  possession of real estate, but not 

its  ownership.  A matter in which the title to land is in question cannot be dealt 

with by the Magistrates Court:  MCPPA  s. 6 (5). 

 

 

ADMISSION AND DISCONTINUANCE  

 

A party to a case under the general procedure can admit a particular fact, or the 

whole or part of a claim made against that party:  MCCPR  r. 27, 29A and 29 B.  

A party may admit liability, but dispute the amount claimed:  MCCPR  29C.   A 

party may invite another party to admit an alleged fact.  These provisions may 

allow a party to seek an order for costs against a party which failed to admit a 

fact which was subsequently proved:  MCCPR  r. 28.  A party may discontinue 
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the whole or part of a claim it has made by serving a notice of discontinuance in 

the approved form: MCCPR  r. 29. 

 

DISCLOSURE OF DOCUMENTS 

 

As part of its power to control and manage cases, the Court can order a party to 

provide additional information by disclosing documents relevant to the case:  

MCCPA s. 16 (1) (n).  This requires a party to lodge and serve an affidavit 

containing a list of such documents within the period of time ordered by the 

Court:  MCCPR  r. 30 (1).  The other party can give a written request to inspect 

documents, and obtain copies of them at a reasonable cost: MCCPR  r.33.  If a 

party fails to disclose or provide a document in accordance with these rules, the 

Court may refuse to allow that document to be used in evidence later:  MCCPA  

s. 16 (1) (q).  A party can claim privilege, such as legal professional privilege, in 

objecting to disclosure of a document: MCCPR  r.32. 

 

INTERROGATORIES  

 

A Court can also order a party to provide additional information by  answering 

interrogatories:  MCCPA s. 16 (1) (n).  Interrogatories are formal and carefully-

drawn written questions which one party asks of the other party before a trial of a 

case in Court.  They are intended to obtain admission of facts which can then be 

relied on in the trial.  The Court can order the other party to answer the 

interrogatories by affidavit within a period of time ordered by the Court:  MCCPR  

r.36. 

 

APPEALS 

 

A party to a case in the general division of the Magistrates Court may appeal to 

the District Court.  Such an appeal must be commenced within 21 days of the 

date of the judgment,  and be conducted in accordance with the rules of the 
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District Court.  Generally,  the District Court must decide the appeal on the 

material and evidence that were before the Magistrates Court: MCCPA  s. 40. 

 

Ian Macdonald  

 September 2018 
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CASE STUDY 

THE MAGISTRATES COURT 

 

 

Deidre has come to see you about some debts she has been left with.  She 

works in the real estate industry, and it is very important for her to preserve her 

financial reputation. 

 

Deidre explains that she and her former husband Denis had a small business in 

which they posed as an ideal couple for real estate agents with a ‘Home Open’.  

A bit before the Home Open they would arrive, tidy the place up a bit, bundle the 

scruffy owners out of the way, and tell prospective purchasers inspecting the 

house about the benefits of the neighbourhood. 

 

Unfortunately they fell out, and their small business collapsed, with a number of 

debts and very few assets.  There were Family Court proceedings, and orders 

made that were mainly concerned with the allocation of their debts.  After the 

proceedings were finished, Denis was disappointed with the outcome.  He 

petitioned in his bankruptcy, and is very pleased to point out to her that she must 

now pay the lot. 

 

Deidre says that the most pressing of the debts is from a website company called 

Aspiradora.  Last Friday they served on her a claim in the general division of the 

Magistrates Court.  It claims $8,500 for work relating to a website for Deidre and 

Denis’ small business.  It names Deidre and Denis as the defendants. 

 

Deidre is very annoyed about this.  This debt was part of her Family Court 

proceedings.  The Court order is that she and Denis pay half each.  When 

Aspiradora wrote to her about the debt, she told them about the Family Court 

orders.  They said they knew nothing about the proceedings, and the Family 
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Court order does not affect them.    Deidre would really like to argue this out with  

Aspiradora and Denis. 

 

Deidre phoned Denis about this.  He gave her the contact details of his trustee in 

bankruptcy.  The trustee told Deidre firmly that the Aspiradora debt was a 

provable debt in Denis’ bankruptcy.  He has written to Aspiradora about this, but 

has not received a satisfactory reply.  He says that if Deidre and Aspiradora 

persist in the action, he will request his commercial litigation solicitors to attend 

the court.  He said they will win, and there will be a big order for legal costs 

against Aspiradora and Deidre. 

 

 

Ian Macdonald 

September 2018 
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   MAGISTRATES COURT OF WA 

 

  CASE STUDY  -  QUESTIONS & ANSWERS 

 

 

1. Deidre feels the whole situation is very unsatisfactory.  She would rather 

like to ignore the whole thing.  If she does nothing: 

 

* The Court can issue a warrant for her arrest; 

* The case will have to be adjourned until she appears; 

* Aspiradora can apply to the court for a default judgment against her 

 [correct answer] 

 

2. If Deidre does decide to defend the claim,  she has: 

 

* 10 days from when the claim was served on her; 

* 14 days from when the claim was served on her [correct answer] 

* 14 days from when the claim was issued by the court 

 

3. Deidre feels strongly that the Family Court proceedings between her and 

 Denis means she is only liable for half of the debt; 

 

* Aspiradora can go ahead and sue Deidre  for the whole amount of the 

 debt despite the Family Court orders; [correct answer] 

* Aspiradora can only sue Deidre for half of the debt; 

* Aspiradora will have to seek leave from the Family Court before it can 

 proceed against Deidre and Denis 
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4. Deidre has done some reading about the whole subject of court 

 proceedings, and has been struck by material about consumer-trader 

 claims.  Aspiradora is a trader.  This means: 

 

* Aspiradora  should have brought the claim as a trader-consumer claim; 

* Deidre can defend using a consumer-trader counter-claim; 

* The consumer-trader provisions are not relevant to Aspiradora’s claim 

 [correct answer] 

 

5. Denis’ bankruptcy trustee has said that he will request his commercial 

 litigation solicitors to attend the court, and there will be a big order against 

 Deidre and Aspiradora for legal costs; 

 

 The bankruptcy trustee: 

 

* Cannot be represented by solicitors because the claim is below the minor 

 cases jurisdictional limit; 

* Can be represented by solicitors if the court gives permission; 

* Can be represented by solicitors as a matter of right [correct answer] 

 

6. Deidre wishes to know if she will be at risk of paying the legal costs of 

 Aspiradora and the bankruptcy trustee if the action proceeds.  Aspiradora 

 and the bankruptcy trustee; 

 

* Cannot recover any costs because the claim is for less than $10,000; 

* Can recover normal costs because it is a matter of a commercial nature; 

* Even if they are successful, they will normally only recover their out-of-

 pocket expense and not their legal costs [correct answer] 

 

7. Deidre says the whole matter has been bad for her reputation, and she 

 would like to counter-claim against Aspiradora for libel or slander, or both; 
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* Deidre can counter-claim for libel or slander; 

* Deidre cannot counter-claim for libel or slander [correct answer] 

* Deidre can counter-claim for libel or slander if the documents Aspiradora 

 has filed in the court adversely reflect on her financial reputation. 

 

Ian Macdonald 

September 2018 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


