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BANKRUPTCY 

AND 

OVERSEAS PROPERTY AND DEBTS 

July 2018 

 

 

1. General Rule: All Property Vests 

 

The general rule is that when debtors become bankrupt, all of their property, apart 

from certain items that are protected, vests in the trustee in bankruptcy: Bankruptcy 

Act ss 58 and 116.  The Act speaks of “the property of the bankrupt” in an unqualified 

way.  Section 5 of the Act defines “property” as “real or personal property of every 

description, whether situate in Australia or elsewhere”. 

 

It is clear the Act is intended to include all property everywhere in the world, and the 

starting point is that is one effect of the person becoming bankrupt.  However, property 

situated in a foreign country is subject to the law of that country.  Particularly in 

countries with a legal system very different from our British-based system, the right of 

a bankruptcy trustee may not be recognized. 

 

Section 77 of the Bankruptcy Act requires bankrupts to assist to the utmost of their 

powers in the administration of their estate.  A trustee can use this provision to press 

bankrupts to do what they can to sell overseas property and give the money to the 

trustee.   Bankrupts who refuse to co-operate may risk prosecution (s. 265 (1) (c) ).  

To avoid this risk, bankrupts would need to show they have used their best efforts to 

co-operate. 
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2. General Rule:  All Debts are Provable 

 

In a similar way to the general rule about assets, when debtors become bankrupt, all 

of their debts, with some exceptions such as unliquidated damages for tort and fines 

are provable in the bankruptcy (s. 82).  The words used in the section are very wide, 

and include foreign debts.  A person completing a Statement of Affairs must show all 

their debts and liabilities, whether they are Australian or foreign. 

 

Once a person has become bankrupt, creditors are prevented from taking action 

against the bankrupt for provable debts, with the exception of child support and 

maintenance debts (ss 58 (3) and 58 (5A)).  The federal courts have power to stay any 

legal proceedings brought against a bankrupt in relation to a provable debt (s.60). 

 

Though these sections refer to all provable debts, one would expect that a foreign 

court may wish to deal differently with a debt within its jurisdiction. 

 

Accordingly, though the Bankruptcy Act lays down the law in regard to the treatment 

of provable debts from any origin, local or foreign, a person considering bankruptcy 

should be warned that though the effects of bankruptcy in Australia can be predicted, 

if they travel to a foreign country later on the law of that foreign country may not view 

a debt discharged by an Australian bankruptcy as being extinguished. 

 

3. Statutory Exceptions: Section 29 

 

The general rule is that Australian bankruptcy law treats foreign assets and foreign 

debts in the same way as if they were Australian assets and debts. 
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Alongside this general approach, there are two statutory provisions that must be noted.  

These relate to a situation in which there is a bankruptcy proceeding in a court outside 

Australia. 

 

Section 29 of the Bankruptcy Act requires Australian courts to “act in aid of and be 

auxiliary to” courts of Australia’s external territories and certain other countries, which 

are: 

United Kingdom, Canada, New Zealand, Jersey, Malaysia, Papua New Guinea, 

Singapore, Switzerland and United States of America: section 29 Bankruptcy Act and 

Regulation 3.01 Bankruptcy regulations 1996. 

 

The procedure to be followed is that a court in one of these places which is exercising 

jurisdiction in bankruptcy sends a letter of request to an Australian court exercising 

jurisdiction in bankruptcy, and the Australian court is then required to assist. 

 

In regard to foreign countries not in the list above, a foreign court can send a letter of 

request to the Australian court, which may act in aid of that foreign court.  That is, with 

foreign countries not on the list, an Australian court has a discretion as to whether or 

not to assist. 

 

The same process can operate in reverse: that is, an Australian court dealing with an 

Australian bankruptcy can request a foreign court with bankruptcy jurisdiction to assist 

the Australian court. 

 

4. Significance for Australian Bankrupts 

The significance of this for Australian bankrupts with foreign assets or debt is that, 

particularly if the foreign country is one with a legal system comparable with that of 

Australia, a bankruptcy court in one of the countries may request assistance form a 

bankruptcy court in the other country to deal with assets or debts.  It underscores the 
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importance of debtors becoming bankrupt being careful to include all of their assets 

and liabilities in their statement of affairs, even if they are situated in a remote country. 

 

5. Cross-Border Insolvency Act 2008 

 

This Commonwealth Act sits beside section 29 of the Bankruptcy Act, and has over-

lapping significance.  The Cross-Border Insolvency Act was passed by the 

Commonwealth to bring into Australian law the Model Law on Cross-Border Insolvency 

developed by UNCITRAL - the United Nations Commission on International Trade 

Law.  The Model Law operates in forty-five countries, including Australia. 

A full list can be seen on Wikipedia’s item on UNCITRAL model law on Cross-Border 

Insolvency. 

 

6. Differences Between Model Law and Section 29 

 

The Model Law system is fundamentally different from the situation created by section 

29 of the Bankruptcy Act. Whereas section 29 provides for courts of various countries 

to assist one another if and when requested in bankruptcy matters, the Model Law 

sets out to identify the country most relevant or important in an insolvency of a 

company or persons, and to arrange for assets and liabilities to be dealt with by the 

insolvency system of the main country.  This idea of centralization of the insolvency 

proceeding in the main country or jurisdiction goes far beyond the idea of courts in 

various countries assisting one another in their various and separate proceedings. 

 

Another clear difference is that the Model Law deals with the insolvency of companies 

and people.  Bankruptcy Law deals only with the insolvency of people. 

 

The other notable difference is that the Model Law applies only in the forty-five 

countries listed above.  It has no operation outside those countries.  If a trustee in an 
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Australian bankruptcy wants assistance in a foreign country which is not on the Model 

Law list, an alternative is to apply to an Australian court to make a request of a  foreign 

court for assistance.  An example is the Republic of Ireland, or Eire.  It is not on either 

list, so the Model Law is not applicable.  However, an Australian court with jurisdiction 

in bankruptcy could send a letter of request to the High Court of Ireland, to ask it to 

exercise its jurisdiction to assist in the administration of the Australian bankruptcy.  

Similarly, the Official Assignee in an Irish bankruptcy could ask the Irish High Court to 

send a letter of request to an Australian court with bankruptcy jurisdiction, for example 

the Federal Circuit Court to assist in the administration of the Irish bankruptcy. 

 

7. Contrast Between Bankruptcy and Debt Collection 

 

The discussion about the international operation of bankruptcy law should not be 

confused with international debt collection.  If a debtor is not bankrupt, none of the 

possibilities outlined above are relevant.  The enforcement in Australia of judgments 

of foreign courts is governed by the Foreign Judgments Act 1991 (Commonwealth).  

The Act applies only to judgments of courts well up the judicial hierarchy, equivalent 

to our District or Supreme Courts.  The Act applies only to judgments of a number of 

countries which are listed in the Foreign Judgments Regulations 1992.  The judgments 

of countries not listed cannot be enforced under that Act. 
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